
December 4, 2013 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Erin A. Htgginbotham 
Denton, Navarro, Roacha & Bernal, P.C. 
2500 West WiJ}iam Cannon, Suite 609 
Austin, Texas J8745 

Dear Ms. Higginbotham: 

OR2013-20996 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 507415. 

The Copperas Cove Police Department (the "department"), which you represent, received 
a request for the complete personnel file for the requestor's client. You claim that the 
requested information is excepted from disclosure under sections 552.101, 552.130, 
and 552.136 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Initially, we tpust address the department's procedural obligations under the Act. 
Section 552.301 of the Government Code prescribes the procedures that a governmental 
body must follow in asking this office to decide whether requested information is excepted 
from public disclosure. Pursuant to section 552.301(e), a governmental body must submit 
to this office within fifteen business days of receiving an open records request (1) written 
comments stating the reasons why the stated exceptions apply that would allow the 
information to be withheld, (2) a copy of the written request for information, (3) a signed 
statement or sufficient evidence showing the date the governmental body received the written 
request, and (4) a copy of the specific information requested or representative samples, 
labeled to indicate which exceptions apply to which parts of the documents. See Gov't Code 
§ 552.301(e). You state the request for information was received on September 11,2013. 
We note this office does not count the date the request was received or holidays for the 
purpose of calculating a governmental body's deadlines under the Act. Thus, the 
department's fifteen-business-day deadline was October 2, 2013. However, the envelope in 
which the department submitted the information required by section 552.301(e) bears a 
postmark of October 3, 2013. See id. § 552.308 (describing rules for calculating submission 
dates of documents sent via first class United States mail, common or contract carrier, or 
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interagency mail). Thus, the department failed to comply with the procedural requirements 
mandated by section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 results in the legal presumption that the 
information islpublic and must be released unless a governmental body demonstrates a 
compelling reason to withhold the information to overcome this presumption. See id. 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, 
no pet.); Hancockv. State Bd. oflns., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, 
no writ); Open Records Decision No. 630 (1994). Generally, a compelling reason to 
withhold infofrnation exists where some other source of law makes the information 
confidential orlwhere third-party interests are at stake. See Open Records Decision No. 150 
at 2 (1977). Because sections 552.101, 552.130, and 552.136 can provide compelling 
reasons to witfihold information, we will address the applicability of these sections to the 
submitted information. 

J• 
Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. This section encompasses information protected by other statutes, such as 
section 1324ac of title 8 of the United States Code. Section 1324a provides that an 
Employment Eligibility Verification Form 1-9 and "any information contained in or appended 
to such form, may not be used for purposes other than for enforcement of this chapter" and 
for enforcement of other federal statutes governing crime and criminal investigations. 
See 8 U.S.C. §r1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). We conclude the department 
must withholdithe 1-9 form you have marked under section 552.101 in conjunction with 
section 1324a bftitle 8 of the United States Code. 

Section 552.1 0'1 of the Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center or by the Texas Crime Information Center is confidential under federal 
and state law. CHRI means "information collected about a person by a criminal justice 
agency that cOnsists of identifiable descriptions and notations of arrests, detentions, 
indictments, iritormations, and other formal criminal charges and their dispositions." Gov't 
Code§ 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release 
of CHRI obtained from the National Crime Information Center network or other states. 
See 28 C.P.R.§ 20.21. The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990). See 
generally Gov':t Code§§ 411.081-.1410. Section 411.083 ofthe Government Code deems 
confidential CHRI the Texas Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government Code. See id. § 411.083. Sections 411.083(b)(l) and 411.089(a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. !d. 
§ 411.089(b )(1 ). Other entities specified in chapter 411 of the Government Code are entitled 
to obtain CHR.d from DPS or another criminal justice agency; however, those entities may 
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not release CHRI except as provided by chapter 411. See generally id §§ 411.090-.127. 
Thus, any CHRJ obtained from DPS or any other criminal justice agency must be withheld 
under section ts 52.10 1 of the Government Code in conjunction with Government Code 
chapter 411, subchapter F. Upon review, we find some of the information you have marked 
does not consist of CHRI. Accordingly, the department must withhold the CHRI we have 
marked undedsection 552.101 in conjunction with federal law and chapter 411 of the 
Government Code. However, we find the remaining information you have marked does not 
constitute confidential CHRI for the purposes of chapter 411 and may not be withheld on that 
basis. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the 
"MPA"), subtitle B of title 3 of the Occupations Code, which provides in pertinent part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Sectimll159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code§ Hi9.002(b)-(c). Information that is subject to the MPA includes both medical 
records and information obtained from those medical records. See id §§ 159.002, .004. 
Upon review, iwe find none of the submitted information constitutes medical records. 
Accordingly, none of the submitted information may be withheld under section 552.101 in 
conjunction with the MP A. 

Section 552.101 of the Government Code also encompasses section 1701.306 of the 
Occupations Code, which pertains to an L-2 Declaration ofMedical Condition form required 
by the Texas Commission on Law Enforcement Officer Standards and Education 
("TCLEOSE"). Section 1701.306 provides, in part: 

(a) [TCLEOSE] may not issue a license to a person as an officer or county 
jailer unless the person is examined by: 

{1) a licensed psychologist or by a psychiatrist who declares 
Hn writing that the person is in satisfactory psychological and 
~emotional health to serve as the type of officer for which a 
license is sought; and 

f:(2) a licensed physician who declares in writing that the 
:Jperson does not show any trace of drug dependency or illegal 
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drug use after a physical examination, blood test, or other 
medical test. 
l 

(b) An agency hiring a person for whom a license as an officer or county 
jailer i~ sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy of the report 
on file in a format readily accessible to [TCLEOSE]. A declaration is not 
public information. 

" 
Occ. Code§ I701.306(a), (b). Upon review, we agree the L-2 declaration form you have 
marked must fie withheld under section 552.101 of the Government Code in conjunction 
with section 1 i;OL306 of the Occupations Code. 1 

Section 552.1Ql also encompasses the doctrine of common-law privacy. Common-law 
privacy protec

1
\S information that (1) contains highly intimate or embarrassing facts, the 

publication of which would be highly objectionable to a reasonable person, and (2) is not of 
legitimate concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs ofthis test must be satisfied. !d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id at 683. However, the requestor is the representative of the officer whose 
privacy interest is at issue. Thus, the requestor has a right of access to information pertaining 
to his client th~t would otherwise be confidential under common-law privacy. See Gov't 
Code§ 552.023(a) ("person's authorized representative has special right of access, beyond 
right of general public, to information held by governmental body that relates to person and 
that is protected from public disclosure by laws intended to protect that person's privacy 
interests"); Open Records Decision No. 481 at 4 ( 1987) (privacy theories not implicated 
when individual requests information concerning himself). Accordingly, none of the 
remaining infoJmation may be withheld from this requestor under section 552.101 on the 
basis of common-law privacy. 

Section 552.130 of the Government Code excepts from disclosure information relating to a 
motor vehicle bperator's or driver's license or permit or a motor vehicle title or registration 
issued by an.\ agency of this state or another state or country. See Gov't Code 
§ 552.130(a)(l)~(2). Upon review, we agree the submitted information contains information 
subject to section 552.130 of the Government Code. We note, however, the requestor in this 
instance represents the individual whose information is at issue. As such, the requestor has 
a right of access to his client's motor vehicle record information. See id. 

1We note the L-2 declaration form at issue was created prior to September I, 2011. Although 
section 1701.306 ~fthe Occupations Code was amended in 2011 by the 82"d Legislature, L-2 declaration fonns 
created prior to September I, 20 ll are subject to the former version of section 1701.306, which was continued 
in effect for that purpose. 

t' 
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§ 552.023(a);QRD 481 at 4. Therefore, none of the submitted information may be withheld 
from this requestor under section 552.130 of the Government Code. 

)f 

Section 552.1 J6 of the Government Code provides, "[n]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is coilected, 
assembled, or 'maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136(b); see id. § 552.136(a)(defining "access device"). We note section 552.136 also 
protects privacy interests. As noted above, the requestor represents the individual whose 
account and routing numbers are at issue. See id. § 552.023(a); ORD 481 at 4. Thus, the 
account and routing numbers may not be withheld from the requestor under section 552.136 
of the Government Code. 

In summary, 'the department must withhold the I-9 form you have marked under 
section 552.1 0'1 in conjunction with section 1324a of title 8 of the United States Code. The 
department must withhold the CHRI we have marked under section 552.101 in conjunction 
with federal law and chapter 411 of the Government Code. The department must withhold 
the L-2 declar~tion form you have marked under section 552.101 of the Government Code 
in conjunction with section 1701.306 of the Occupations Code. The remaining information 
must be releas~d. 2 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination ¥egarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing publ:ic infonriation under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincere~ 1- tf_ 
Tamara R. Strain 
Assistant Attorney General 
Open RecordsDivision 

TRS/som 

2The infqnnation being released contains social security numbers. We note section 552.14 7(b) of the 
Government Cod~ authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office. See Gov't Code§ 552.147(b). 
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Ref: ID# 507415 

Enc. Submitted documents 

c: Requestor 
(w/o en:closures) 
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