GREG ABBOTT

December 19, 2013

Ms. Cheryl Elliott Thornton
Assistant County Attorney

Office of the Harris County Attorney
1019 Congress, 15" Floor

Houston, Texas 77002

OR2013-22192
Dear Ms. Thornton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 508983 (CAO File No. 13PIA0537).

The Harris County Sheriff’s Office (the “sheriff’s office”) received a request for the
employment records for a named individual. You claim the submitted information
is excepted from disclosure under sections 552.101, 552.102, 552.103, 552.111, 552.1 17,
and 552.152 of the Government Code.! We have considered the exceptions you claim and
reviewed the submitted information. We have also received and considered comments
submitted by the requestor. See Gov’t Code § 552.304 (providing that interested party may
submit written comments regarding why information should or should not be released).

Initially, the requestor asserts the sheriff's office did not comply with its procedural
obligations under section 552.301 of the Government Code. Section 552.301 prescribes the
procedures that a governmental body must follow in asking this office to decide whether
requested information is excepted from public disclosure. Subsection 552.301(b) requires
that a governmental body ask for a decision from this office and state the exceptions that
apply within ten business days of receiving the written request. Id § 552.301(b).

'Although you also raise section 552.1175 of the Government Code for information at issue, we note
section 552.117 of the Government Code is the proper exception to raise for information the sheriff’s office
holds in an employment context.
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Subsection 552.301(e) requires the governmental body to submit to the attorney general, not
later than the fifteenth business day after the date of the receipt of the request: (1) written
comments stating why the governmental body’s claimed exceptions apply to the information
that it seeks to withhold; (2) a copy of the written request for information; (3) a signed
statement of the date on which the governmental body received the request or evidence
sufficient to establish that date; and (4) the specific information that the governmental body
seeks to withhold or representative samples if the information is voluminous. Id
§ 552.301(e)(1). You state the sheriff’s office received the present request for information
on September 26, 2013; thus, the sheriff’s office’s ten- and fifteen-business-day deadlines
were October 10, 2013, and October 17, 2013, respectively. The sheriff’s office’s request
for a ruling from this office and the information required by subsections 552.301(b) and (e)
were submitted to this office in an envelope meter-marked October 10, 2013. See id.
§ 552.308 (describing rules for calculating submission dates of documents sent via first class
United States mail, common or contract carrier, or interagency mail). Thus, we find the
sheriff’s office complied with the requirements mandated by subsections 552.301(b) and (¢)
in requesting this decision.

Next, we address your argument under section 552.103 of the Government Code, as it
potentially the most encompassing exception you raise. Section 552.103 provides, in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Id. § 552.103(a), (c). A governmental body that claims an exception to disclosure under
section 552.103 has the burden of providing relevant facts and documentation sufficient to
establish the applicability of this exception to the information that it seeks to withhold.
To meet this burden, the governmental body must demonstrate that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request
for information, and (2) the information at issue is related to the pending or anticipated
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex.
App.—Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212
(Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.). The governmental body must
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meet both prongs of this test for information to be excepted from disclosure under
section 552.103(a). See Open Records Decision No. 551 at 4 (1990).

You state the submitted information relates to five criminal cases pending in the Harris
County Criminal Court at Law No. 6. You explain the custodian of records of the sheriff’s
office was served with a “subpoena duces tecum for the personnel file and a motion hearing
is set for . . . October 11, 2013[.]” Upon review, we find you have failed to demonstrate
litigation involving the sheriff’s office was pending on the date the sheriff’s office received
the present request for information. Further, we note the sheriff’s office is not a party to any
of the cases at issue and, therefore, does not have a litigation interest in the cases for
purposes of section 552.103. See Gov’t Code § 552.103(a); Open Records Decision No. 575
at 2 (1990) (statutory predecessor to section 552.103 only applies when governmental body
is party to litigation). Under these circumstances, we require an affirmative representation
from the governmental body with the litigation interest that it wants the information at issue
withheld from disclosure under section 552.103. You have not provided this office with an
affirmative representation from a governmental body with a litigation interest explaining that
it seeks to withhold the information at issue pursuant to section 552.103. Consequently, the
sheriff’s office may not withhold the submitted information under section 552.103.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 1324a of title 8 of the United States Code. Section 1324a provides that an
Employment Eligibility Verification Form [-9 and “any information contained in or appended
to such form, may not be used for purposes other than for enforcement of this chapter” and
for enforcement of other federal statutes governing crime and criminal investigations. See 8
U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). We conclude the sheriff’s office
must withhold the I-9 form we have marked under section 552.101 in conjunction with
section 1324a of title 8 of the United States Code.?

Section 552.101 of the Government Code also encompasses section 6103(a) of title 26 of the
United States Code. Section 6103(a) renders tax return information confidential. Attorney
General Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4
forms). Section 6103(b) defines the term “return information™ as “a taxpayer’s identity, the
nature, source, or amount of his income, payments, receipts, deductions, exemptions, credits,
assets, liabilities, net worth, tax liability, tax withheld, deficiencies, overassessments, or tax
payments . . . or any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of theTreasury] with respect to a return or with respect to the
determination of the existence, or possible existence, of liability . . . for any tax, penalty,
interest, fine, forfeiture, or other imposition, or offense[.]” 26 U.S.C. § 6103(b)(2)(A).

®As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Federal courts have construed the term “return information” expansively to include any
information gathered by the Internal Revenue Service regarding a taxpayer’s liability
under title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), dismissed in part, aff’d in part, vacated in part, and remanded, 993
F.2d 1111 (4th Cir. 1993). Accordingly, the sheriff’s office must withhold the W-4 form we
have marked pursuant to section 552.101 in conjunction with section 6103(a) of title 26 of
the United States Code.?

Section 552.101 of the Government Code also encompasses the doctrines of constitutional
and common-law privacy. Constitutional privacy consists of two interrelated types of
privacy: (1) the right to make certain kinds of decisions independently and (2) an
individual’s interest in avoiding disclosure of personal matters. Open Records Decision
No. 455 at 4 (1987). The first type protects an individual’s autonomy within “zones of
privacy” which include matters related to marriage, procreation, contraception, family
relationships, and child rearing and education. Id. The second type of constitutional privacy
requires a balancing between the individual’s privacy interests and the public’s need to know
information of public concern. Id. The scope of information protected is narrower than that
under the common law doctrine of privacy; the information must concern the “most intimate
aspects of human affairs.” Id. at 5 (quoting Ramie v. City of Hedwig Village, Texas, 765
F.2d 490 (5th Cir. 1985)).

Common-law privacy protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at683. This office has found that personal financial information not relating
to a financial transaction between an individual and a governmental body is generally
intimate or embarrassing. See genmerally Open Records Decision Nos. 600 at 9-10
(employee’s withholding allowance certificate, designation of retirement beneficiary, choice
of insurance carrier, election of optional coverages, direct deposit authorization, forms
allowing employee to allocate pretax compensation to group insurance, health care or
dependent care), 545 (1990), 523 (1989), 373 (1983). However, there is a legitimate public
interest in the essential facts about a financial transaction between an individual and a
governmental body. See ORD Nos. 600 at 9 (information revealing that employee
participates in group insurance plan funded partly or wholly by governmental body is not
excepted from disclosure), 545 (financial information pertaining to receipt of funds from
governmental body or debts owed to governmental body not protected by common-law
privacy). Furthermore, this office has noted the public has a legitimate interest in
information that relates to public employees and their conduct in the workplace. See, e.g.,

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.




Ms. Cheryl Elliott Thornton - Page 5

Open Records Decision No. 562 at 10 (1990) (personnel file information does not involve
most intimate aspects of human affairs but in fact touches on matters of legitimate public
concern). Whether the public’s interest in obtaining personal financial information is
sufficient to justify its disclosure must be determined on a case-by-case basis. See ORD 373.

Upon review, we find the remaining information contains information that satisfies the
standard articulated by the Texas Supreme Court in Industrial Foundation. Therefore, we
conclude the sheriff’s office must withhold this information, which we have marked, under
section 552.101 in conjunction with common-law privacy.! We find you have failed to
demonstrate the remaining information falls within the zones of privacy or otherwise
implicates an individual’s privacy interests for the purposes of constitutional privacy.
Further, we find you have failed to demonstrate any of the remaining information is highly
intimate or embarrassing and not of legitimate public concern. Accordingly, the sheriff’s
office may not withhold any of the remaining information under section 552.101 in
conjunction with constitutional or common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion
of personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Having carefully reviewed the
information at issue, we have marked the information that must be withheld under
section 552.102(a).” The remaining information is not excepted under section 552.102(a)
and may not be withheld on that basis.

Section 552.111 of the Government Code, which excepts from disclosure “[a]n interagency
or intraagency memorandum or letter that would not be available by law to a party in
litigation with the agency[.]” Gov’t Code § 552.111. This section encompasses the attorney
work product privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City of
Garlandv. Dallas Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision
No. 677 at 4-8 (2002). Rule 192.5 defines work product as:

(1) [M]aterial prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.

°As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TeX.R. C1v.P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; ORD 677
at 6-8. In order for this office to conclude that the information was made or developed in
anticipation of litigation, we must be satisfied that

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for such litigation.

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.

You generally raise section 552.111 for the information at issue. However, we find you have
not demonstrated any of the remaining information was created for trial or in anticipation of
litigation. Thus, you have not established the information at issue consists of mental
impressions, opinions, conclusions, or legal theories of a party or party’s representative
prepared for litigation or for trail. Nor have you shown the information consists of a party
communication made in anticipation of litigation or for trial. Therefore, we find the sheriff’s
office has failed to demonstrate the applicability of the work product privilege to the
information at issue, and the sheriff’s office may not withhold any of the remaining
information under the work product privilege of section 552.111.

Section 552.111 of the Government Code also encompasses the deliberative process
privilege. See Open Records Decision No. 615 at2 (1993). The purpose of section 552.111
isto protect advice, opinion, and recommendation in the decisional process and to encourage
open and frank discussion in the deliberative process. See Austin v. City of San Antonio, 630
S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ).  We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes

I T
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of the governmental body. ORD 615 at 5; see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351, 364 (Tex. 2000); Arlington Indep. Sch. Dist. v. Texas Attorney
Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.). A governmental body’s
policymaking functions do include administrative and personnel matters of broad scope that
affect the governmental body’s policy mission. See Open Records Decision No. 631
at 3 (1995). However, a governmental body’s policymaking functions do not encompass
routine internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. ORD 615
at 5-6; see also Dallas Morning News, 22 S.W.3d at 364 (section 552.111 not applicable to
personnel-related communications that did not involve policymaking).

Further, section 552.111 does not generally except from disclosure facts and written
observations of facts and events that are severable from advice, opinions, and
recommendations. Arlington Indep. Sch. Dist., 37 S.W.3d at 157; ORD 615 at 5. But, if
factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

Upon review, we find the remaining information consists of personnel information for an
employee and you have not explained how the information pertains to administrative or
personnel matters of a broad scope that affect the policy mission of the sheriff’s office.
Therefore, you have failed to demonstrate how the deliberative process privilege applies to
this information. Accordingly the sheriff’s office may not withhold the remaining
information pursuant to the deliberative process privilege under section 552.111.

Section 552.117(a)(2) of the Government Code applies to records a governmental body holds
in an employment capacity and excepts from public disclosure the current and former home
addresses and telephone numbers, emergency contact information, social security number,
and family member information of a peace officer, regardless of whether the peace officer
made an election under section 552.024 or section 552.1175 of the Government Code to keep
such information confidential. Gov’t Code § 552.1 17(a)(2). Section 552.117(a)(2) applies
to peace officers as defined by article 2.12 of the Code of Criminal Procedure. The sheriff’s
office must withhold the information we have marked under section 552.1 17(a)(2).6
However, no portion of the remaining information is subject to section 552.1 17(a)(2); thus,
the sheriff’s office may not withhold any of the remaining information on this basis.

°As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information. We note the previous determination issued in Open Records Decision No. 670 (2001) authorizes
all governmental bodies to withhold the current and former home addresses and telephone numbers, personal
cellular telephone numbers, social security numbers, and family member information of peace officers under
section 552.117(a)(2) of the Government Code without the necessity of requesting an attorney general decision.




Ms. Cheryl Elliott Thomnton - Page 8

We note some of the remaining information is subject to section 552.130 of the Government
Code.” Section 552.130 provides information relating to a motor vehicle operator’s or
driver’s license or permit, a motor vehicle title or registration, or a personal identification
document issued by an agency of Texas or another state or country is excepted from public
release. Gov’t Code § 552.130(a). We conclude the sheriff’s office must withhold the
information we have marked under section 552.130.%

Section 552.152 of the Government Code provides:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from the
requirements of Section 552.021 if, under the specific circumstances
pertaining to the employee or officer, disclosure of the information would
subject the employee or officer to a substantial threat of physical harm.

Gov’t Code § 552.152. Upon review, we find you have failed to demonstrate that release of
any of the remaining information would subject any officer to a substantial threat of physical
harm. Accordingly, the sheriff’s office may not withhold any of the remaining information
at issue under section 552.152.

In summary, the sheriff’s office must withhold the following information: (1) the I-9 form
we have marked under section 552.101 of the Government Code in conjunction with
section 1324a of title 8 of the United States Code; (2) the W-4 form we have marked under
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code; (3) the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy; (4) the information we have
marked under section 552.102(a) of the Government Code; (5) the information we have
marked under section 552.117(a)(2) of the Government Code; and (6) the information we
have marked under section 552.130 of the Government Code.’ The sheriff’s office must
release the remaining information.

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. See Open Records Decision Nos. 481 (1987), 480 ( 1987), 470 (1987).

*We note section 552.130(c) of the Government Code allows a governmental body to redact the
information described in subsection 552.130(a) without the necessity of seeking a decision from the attorney
general. Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify the
requestor in accordance with section 552.130(e). See id. § 552.130(d), (e).

We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold specific categories of information without the necessity of
requesting an attorney general decision, including: direct deposit authorization forms under section 552.101
of the Government Code in conjunction with common-law privacy; a Form I-9 and attachments under
section 552.101 of the Government Code in conjunction with section 1324a oftitle 8 of the United States Code;
and W-2 and W-4 forms under section 552.101 of the Government Code in conjunction with section 6103(a)
of title 26 of the United States Code.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

5@7%

Kay Hastings

Assistant Attorney General
Open Records Division
KH/tch

Ref: ID# 508983

Enc. Submitted documents

c: Requestor
(w/o enclosures)




