
December 20, 2013 

Mr. Robert Henneke 
Kerr County Attorney 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

700 Main Street, Suite BA-103 
Kerrville, Texas 78028 

Dear Mr. Henneke: 

OR2013-22242 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 510035. 

The Kerr County Sheriffs Office (the "sheriffs office") received a request for the complete 
personnel file for a named former deputy. 1 You claim the submitted information is excepted 
from disclosure under sections 552.101,552.102,552.117, and 552.1175 of the Government 
Code. We have considered the exceptions you claim and reviewed the submitted 
information. 

Initially, we note the requestor excluded physical addresses, personal phone numbers, social 
security numbers, driver's license numbers, bank account information, financial information, 
and personal medical information from his request. This information, which we have 
marked, is not responsive to the instant request for information. This ruling does not address 
the public availability of nonresponsive information, and the sheriffs office is not required 
to release nonresponsive information in response to this request.2 

1You state the sheriff's office received clarification ofthe information requested. See Gov't Code 
§ 552.222 (providing that if request for information is unclear, governmental body may ask requestor to clarity 
request); 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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Section 5 52.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 encompasses information protected by other 
statutes, such as section 1701.306 of the Occupations Code, which pertains to an L-2 
Declaration of Medical Condition form and an L-3 Declaration of Psychological and 
Emotional Health form required by the Texas Commission on Law Enforcement Officer 
Standards and Education ("TCLEOSE"). Section 1701.3 06 provides, in part: 

(a) [TCLEOSE] may not issue a license to a person as an officer or county 
jailer unless the person is examined by: 

( 1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy of the report 
on file in a format readily accessible to [TCLEOSE]. A declaration is not 
public information. 

Occ. Code§ 1701.306(a), (b). Upon review, we find the L-2 and L-3 declaration forms we 
have marked must be withheld under section 552.101 of the Government Code in 
conjunction with section 1701.306 ofthe Occupations Code.3 

Section 552.101 of the Government Code also encompasses section 1701.454 of the 
Occupations Code, which governs the public availability of information submitted to the 
TCLEOSE under subchapter J of chapter 1701 ofthe Occupations Code. Section 1701.454 
provides as follows: 

(a) All information submitted to the [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 

3We note the L-2 and L-3 declaration forms at issue were created prior to September I, 2011. 
Although section 1701.306 of the Occupations Code was amended in 2011 by the 82nd Legislature, L-2 and 
L-3 declaration fonns created prior to September I, 20 11 are subject to the former version of section 1701.306, 
which was continued in effect for that purpose. 
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incidents of excessive force or violations of the law other than traffic 
offenses. 

(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release information submitted under this subchapter. 

!d. § 1701.454. The responsive information includes an F-5 form that was submitted to 
TCLEOSE pursuant to subchapter J of chapter 1 701 of the Occupations Code. Furthermore, 
the information at issue does not indicate the named officer resigned or was terminated due 
to substantiated incidents of excessive force or violations of the law other than traffic 
offenses. Therefore, the sheriffs office must withhold the F-5 form we have marked under 
section 552.101 of the Government Code in conjunction with section 1701.454 of the 
Occupations Code. 

Section 552.101 ofthe Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center (the "NCIC") or the Texas Crime Information Center is confidential 
under federal and state law. CHRI means "information collected about a person by a 
criminal justice agency that consists of identifiable descriptions and notations of arrests, 
detentions, indictments, informations, and other formal criminal charges and their 
dispositions." Gov't Code § 411.082(2). Title 28, part 20 of the Code of Federal 
Regulations governs the release of CHRI obtained from the NCIC network or other states. 
See 28 C.F.R. § 20.21. The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. See Open Records Decision No. 565 at 7 (1990); see also 
generally Gov't Code ch. 411 subch. F. Section 411.083 ofthe Government Code deems 
confidential CHRI the Texas Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in subchapter F of chapter 411 of the 
Government Code. See id. § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. See id. 
§ 411.089(b )( 1 ). Other entities specified in chapter 411 of the Government Code are entitled 
to obtain CHRI from DPS or another criminal justice agency; however, those entities may 
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127. 
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld 
under section 552.101 in conjunction with subchapter F of chapter 411 of the Government 
Code. Upon review, we find the information we have marked constitutes CHRI for purposes 
of chapter 411. Accordingly, the sheriffs office must withhold this information under 
section 552.101 ofthe Government Code in conjunction with chapter411 ofthe Government 
Code and federal law. 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code, which provides that "[a] biometric identifier in the possession of a 
governmental body is exempt from disclosure under [the Act]." See id. § 560.003; 
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see also id §§ 560.00 I (I) (defining "biometric identifier" to include fingerprints), .002(1 )(A) 
(governmental body may not sell, lease, or otherwise disclose individual's biometric 
identifier to another person unless individual consents to disclosure). Upon review, we find 
the fingerprints we have marked must be withheld under section 552.101 of the Government 
Code in conjunction with section 560.003 of the Government Code. 

Section 552.10 I of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. !d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. !d. at 683. We note, there is a legitimate public interest in the essential facts 
about a financial transaction between an individual and a governmental body. See Open 
Records Decision Nos. 600 at 9 (information revealing that employee participates in group 
insurance plan funded partly or wholly by governmental body is not excepted from 
disclosure), 545 (1990) (financial information pertaining to receipt of funds from 
governmental body or debts owed to governmental body not protected by common-law 
privacy). However, this office has noted the public has a legitimate interest in information 
relating to those who are involved in law enforcement. See, e.g., Open Records Decision 
Nos. 562 at I 0 ( I990) (personnel file information does not involve most intimate aspects of 
human affairs but in fact touches on matters of legitimate public concern), 470 at 4 (1987) 
(job performance does not generally constitute public employee's private affairs), 444 at 3 
(1986) (public has obvious interest in information concerning qualifications and performance 
oflaw enforcement employees), 405 at 2 (1983) (manner in which public employee's job was 
performed cannot be said to be of minimal public interest), 329 (1982) (reasons for 
employee's resignation ordinarily not private). Upon review, we find none of the remaining 
is highly intimate or embarrassing information of no legitimate public concern. Therefore, 
no portion of the remaining information may be withheld under section 5 52.10 1 of the 
Government Code on this basis. 

Section 552.102(a) of the Government Code excepts from disclosure "information 
in a personnel file, the disclosure of which would constitute a clearly unwarranted invasion 
of personal privacy." Gov't Code§ 552.102(a). We understand you to assert the privacy 
analysis under section 552.102(a) is the same as the common-law privacy test under 
section 5 52.1 0 I of the Government Code as discussed above. See Indus. Found, 540 S. W .2d 
at 685. In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 
(Tex. App.-Austin 1983, writ ref'd n.r.e.), the Third Court of Appeals ruled the privacy test 
under section 552.1 02(a) is the same as the Industrial Foundation privacy test. However, 
the Texas Supreme Court expressly disagreed with Hubert's interpretation of 
section 552.1 02(a) and held its privacy standard differs from the Industrial Foundation test 
under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. ofT ex., 354 
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S.W.3d 336 (Tex. 2010). The supreme court then considered the applicability of 
section 552.102, and held section 552.102(a) excepts from disclosure the dates of birth of 
state employees in the payroll database of the Texas Comptroller of Public Accounts. See 
id. at 346. Accordingly, the sheriff's office must withhold the dates ofbirth we have marked 
under section 552.1 02( a) of the Government Code. However, we find none of the remaining 
information is subject to section 552.1 02(a) of the Government Code and none of it may be 
withheld on that basis. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure the current 
and former home addresses and telephone numbers, emergency contact information, social 
security number, and family member information of a peace officer, regardless of whether 
the peace officer made an election under section 552.024 or section 552.1175 of the 
Government Code to keep such information confidential. Gov't Code § 552.117(a)(2). 
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of 
Criminal Procedure. Accordingly, if the individual whose information we have marked is 
still a licensed peace ofticer, the sheriff's office must withhold the information we have 
marked under section 552.117(a)(2). 

If the individual concerned is not currently a licensed peace officer, the marked information 
may be protected by section 552.117(a)(l) of the Government Code. Section 552.117(a)(l) 
excepts from disclosure the home addresses and telephone numbers, emergency contact 
information, social security numbers, and family member information of current or former 
employees of a governmental body who request that this information be kept confidential 
under section 552.024 of the Government Code. Id. § 552.117(a)(l). Whether a particular 
piece of information is protected by section 552.117(a)(l) must be determined at the time the 
request for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, a 
governmental body must withhold inforn1ation under section 552.117(a)(l) on behalf of a 
current or former employee only if the individual made a request for confidentiality under 
section 552.024 prior to the date on which the request for this information was made. 
Accordingly, if the individual whose information is at issue timely requested confidentiality 
pursuant to section 552.024, the information we have marked must be withheld under 
section 552.117(a)(l ). The sheriff's office may not withhold the information we have 
indicated under section 552. 117( a)( l) ifthe individual did not make a timely election to keep 
the information confidential. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or a personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. Gov't Code§ 552.130(a). Upon review, we find the sheriff's 
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office must withhold the motor vehicle record information we have marked under 
section 552.130 of the Government Code.4 

We note some of the submitted information may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. !d.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the sheriff's office must withhold the following under section 552.10 I of the 
Government Code: (I) the L-2 and L-3 forms we have marked under section 1703.306 of 
the Occupations Code; (2) the F-5 form we have marked under section 1701.454 of the 
Occupations Code; (3) the information we have marked under chapter 411 of the 
Government Code and federal law; and ( 4) the fingerprints we have marked under 
section 560.003 of the Government Code. The sheriff's office must withhold the dates of 
birth we have marked under section 552.1 02( a) of the Government Code. The sheriffs 
office must withhold the information we have marked under section 552.117(a)(2) ofthe 
Government Code, to the extent the information relates to an individual who is currently 
licensed as peace officers. To the extent the individual is not currently a licensed peace 
officer and timely requested confidentiality under section 552.024, the sheriff's office must 
withhold the information we have marked under section 552.117(a)(I) of the Government 
Code. The sheriff's office must withhold the information we have marked under 
section 552.130 of the Government Code. The remaining responsive information must be 
released, however, any information subject to copyright may only be released in accordance 
with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling int().shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 

4We note section 552.130(c) of the Government Code allows a governmental body to redact the 
infonnation described in subsection 552.130(a) without the necessity of seeking a decision from the attorney 
general. See Gov't Code § 552.130(c). If a governmental body redacts such infonnation, it must notify the 
requestor in accordance with section 552.130(e). See id. § 552.130(d), (e). 



Mr. Robert Henneke - Page 7 

providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

saini 
Assistant Attorney General 
Open Records Division 

TH/dls 

Ref: ID# 510035 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 




