GREG ABBOTT

December 20, 2013

Mr. Timothy E. Bray
Deputy General Counsel
Texas Department of State Health Services
P.O. Box 149347
Austin, Texas 78714-9347
OR2013-22318

Dear Mr. Bray:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 509115 (DSHS OR File: 22149/2013).

The Texas Department of State Health Services (the “department”) received a request for
complaints regarding Austin Travis County Mental Health Mental Retardation Center d/b/a
Austin Travis County Integral Care (“ATCIC”) for a specified time period.! You claim the
requested information is excepted from disclosure under section 552.101 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.

Initially, we note, and you acknowledge, the department has not complied with the
procedural requirements of section 552.301 of the Governmental Code in requesting this
ruling. See Gov’t Code § 552.301(b), (¢). Pursuant to section 552.302 of the Government
Code, a governmental body’s failure to comply with the procedural requirements of
section 552.301 results in the legal presumption that the information is public and must be
released, unless the governmental body demonstrates a compelling reason to withhold the
" information to overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make

'We note the department asked for and received clarification regarding this request. See Gov’t Code
§ 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or narrowing
request for information).
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compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records Decision No. 319 (1982).
This office has held that a compelling reason exists to withhold information when the
information is confidential by law or affects third party interests. See Open Records Decision
No. 150 (1977). Because section 552.101 can provide a compelling reason to withhold
information, we will consider your arguments regarding this exception.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential
such as section 290dd-2 of title 42 of the United States Code, which provides in part:

(a) Requirement. Records of the identity, diagnosis, prognosis, or treatment
of any patient which are maintained in connection with the performance of
any program or activity relating to substance abuse education, prevention,
training, treatment, rehabilitation, or research, which is conducted, regulated,
or directly or indirectly assisted by any department or agency of the United
States shall, except as provided in subsection (¢) of this section, be
confidential and be disclosed only for the purposes and under the
circumstances expressly authorized under subsection (b) of this section.

42 U.S.C. § 290dd-2(a); see 42 C.F.R. §§ 2.1 (records of identity, diagnosis, prognosis, or
treatment of any patient which are maintained in connection with performance of drug abuse
prevention function conducted, regulated, or directly or indirectly assisted by any department
or agency of United States are generally confidential), .12(b) (discussing when an alcohol
abuse or drug abuse program is considered to be federally assisted). Thus, section 290dd-2
makes confidential the records of substance abuse patients that are created and maintained
as part of their participation and treatment in a federally assisted substance abuse program.
See 42 U.S.C. § 290dd-2(a). Upon review, however, we find the submitted documents do
not constitute patient records, but rather consist of department records pertaining to the
department’s investigation and regulation of the ATCIC. Thus, we find you have failed to
establish any of the submitted information is confidential under section 290dd-2, and the
department may not withhold any of the submitted information under section 552.101 on that
basis. See id.

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code, which governs the public availability of mental health records and
provides:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.
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(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional”). Upon review, we find the information we have marked consists of
information taken directly from mental health records. Therefore, the department must
withhold the information we have marked under section 552.101 in conjunction with
section 611.002 of the Health and Safety Code. We find none of the remaining information
consists of communications between a patient and a professional or records of the identity,
diagnosis, evaluation, or treatment of a patient that are created or maintained by a
professional. Accordingly, section 611.002 is not applicable, and the department may not

withhold the remaining information at issue under section 552.101 of the Government Code
on this basis.

Section 552.101 of the Government Code also encompasses section 181.006 of the Health
and Safety Code, which provides the following:

[F]or a covered entity that is a governmental unit, an individual’s protected
health information:

(1) includes any information that reflects that an individual received
health care from the covered entity; and

(2) is not public information and is not subject to disclosure under
[the Act].

1d. § 181.006. Section 181.001(b)(2) defines “covered entity” to include any person who:

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part,
and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
health information. The term includes a business associate, health care payer,
governmental unit, information or computer management entity, school,
health researcher, health care facility, clinic, health care provider, or person
who maintains an Internet site;

(B) comes into possession of protected health information;

(C) obtains or stores protected health information under this chapter; or
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(D) is an employee, agent, or contractor of a person described by Paragraph
(A), (B), or (C) insofar as the employee, agent, or contractor creates, receives,
obtains, maintains, uses, or transmits protected health information.

Id § 181.001(b)(2). The term “protected health information” is not defined by chapter 181.
Section 181.001 states that “[u]nless otherwise defined in this chapter, each term that is used
in this chapter has the meaning assigned by the Health Insurance Portability and
Accountability Act and Privacy Standards [“HIPAA™].” Id. § 181.001(a). Accordingly, we
turn to HIPAA’s definition of the term. HIPAA defines “protected health information” as
individually identifiable health information that is transmitted or maintained in electronic
media or any other form or medium. See 45 C.F.R. § 160.103. “Protected health
information” excludes individually identifiable health information in employment records
held by a covered entity in its role as employer. See id.

The remaining information consist of department records pertaining to the department’s
investigation of complaints against the ATCIC. Upon review of the remaining information,
we find the remaining information does not consists of protected health information for the
purposes of section 181.006. As such, we conclude the department may not withhold any
of the remaining information under section 552.101 on this basis.

Section 552.101 ofthe Government Code encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person and (2) not of legitimate concern
to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987).

Upon review, we find the information we have marked satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Accordingly, the department must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. While some of the remaining information you
seek to withhold satisfies the standard articulated in Industrial Foundation, we note the
remaining information does not identify an individual to whom the information pertains and,
therefore, does not implicate any individual’s right to privacy. Accordingly, the department
may not withhold any of the remaining information under section 552.101 of the Government
Code in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses the constitutional right to
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.5.589,599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987),
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455 at 3-7 (1987). The first is the interest in independence in making certain important
decisions related to the “zones of privacy,” pertaining to marriage, procreation,
contraception, family relationships, and child rearing and education, that have been
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th
Cir. 1981); Open Records Decision No. 455 at 3-7 (1987). The second constitutionally
protected privacy interest is in freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7.
This aspect of constitutional privacy balances the individual’s privacy interest against the
public’s interest in the information. See ORD 455 at 7. Constitutional privacy under
section 552.101 is reserved for “the most intimate aspects of human affairs.” Id. at 8
(quoting Ramie, 765 F.2d at 492). In this instance, you have not demonstrated how
constitutional privacy applies to the remaining information. Consequently, the department
may not withhold the remaining information under section 552.101 in conjunction with
constitutional privacy.

In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 611.002 of the Health
and Safety Code. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
Y il

Jehnifer Luttrall
Assistant Attorney General
Open Records Division

JL/tch
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Ref: ID#509115
Enc. Submitted documents

c: Requestor
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