GREG ABBOTT

January §, 2014

Ms. Donna L. Johnson
Olson & Olson, L.L.P.

2727 Allen Parkway
Houston, Texas 77019-2133

OR2014-00527
Dear Ms. Johnson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 510238 (Ref: COW13-006).

The City of Waller (the “city”), which you represent, received a request for the city’s check
registers, including vendor payments with specified headings, for a particular time period.
You state the city will withhold customer utility account numbers pursuant to
section 552.136(c) of the Government Code.! You claim some of the submitted information
is excepted from disclosure under sections 552.101 and 552.117 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 182.052 of the Utilities Code, which provides in relevant part the following:

'Section 552.136(c) of the Government Code allows a governmental body to redact the information
described in section 552.136(b) without the necessity of seeking a decision from the attorney general. See
Gov’t Code § 552.136(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.136(e). See id § 552.136(d), (¢). We note the statutory amendments to
section 552.136 of the Government Code superceded Open Records Decision No. 684 on September 1, 2011,
Therefore, a governmental body may only redact information subject to section 552.136(b) in accordance with
section 552.136, not Open Records Decision No. 684,
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(a) Except as provided by Section 182.054, a government-operated utility
may not disclose personal information in a customer’s account record, or any
information relating to the volume or units of utility usage or the
amounts billed to or collected from the individual for utility usage, if
the customer requests that the government-operated utility keep the
information confidential. However, a government-operated utility may
disclose information related to the customer’s volume or units of utility usage
or amounts billed to or collected from the individual for utility usage if the
primary source of water for such utility was a sole-source designated aquifer.

(b) A customer may request confidentiality by delivering to the
government-operated utility an appropriately marked form provided
under Subsection (¢)(3) or any other written request for confidentiality.

Util. Code § 182.052(a)-(b). “Personal information” under section 182.052(a) means an
individual’s address, telephone number, or social security number, but does not include the
individual’s name. See id. § 182.051(4); see also Open Records Decision No. 625 (1994)
(construing statutory predecessor). We note because section 182.052 is intended to protect
the safety and privacy of individual customers, this statute is applicable only to information
pertaining to natural persons, and does not protect information relating to business,
governmental, and other artificial entities. See ORD 625 at 4-5 (in context of
section 182.051(4) of the Utility Code, “individual” means only natural persons and does not
include artificial entities). Water service is included in the scope of utility services covered
by section 182.052. See Util. Code § 182.051(3). Section 182.054 of the Utilities Code
provides six exceptions to the disclosure prohibition found in section 182.052. See id.
§ 182.054.

You represent the information you have marked relates to utility customers who timely
requested confidentiality under section 182.052. You do not indicate any of the exceptions
to confidentiality under section 182.054 apply in this instance. You do not inform us
whether the city’s primary source of water is a sole-source designated aquifer. Accordingly,
if the city’s primary source of water is not a sole-source designated aquifer, then the city
must withhold the amounts billed to or collected from the individual customers, which we
have marked, under section 552.101 of the Government Code in conjunction with
section 182.052 of the Utility Code. If the city’s primary source of water is a sole-source
designated aquifer, then the city has the discretion to release the information we have
marked, notwithstanding the customer’s request for confidentiality. The remaining
information you have marked does not constitute personal information, information relating
to the volume or units of utility usage, or the amounts billed to or collected from an
individual for utility usage. See id § 182.051(4); see also ORD 625. Therefore, none of the
remaining information is subject to section 182.052 and the city may not withhold it under
section 552.101 on that basis.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82.

Types of information considered intimate and embarrassing by the Texas Supreme Court are
delineated in Industrial Foundation. Id. at 683. This office has determined financial
information that relates only to an individual ordinarily satisfies the first element of the
common law privacy test, but the public has a legitimate interest in the essential facts about
a financial transaction between an individual and a governmental body. See Open Records
Decision Nos. 600 at 9-12 (1992) (identifying public and private portions of certain state
personnel records), 545 at 4 (1990) (financial information not excepted from public
disclosure by common law privacy generally includes those regarding receipt of
governmental funds or debts owed to governmental entities), 523 at 4 (1989) (noting
distinction under common law privacy between confidential background financial
information furnished to public body about individual and basic facts regarding particular
financial transaction between individual and public body). Thus, a public employee’s
allocation of part of the employee’s salary to a voluntary investment program offered by the
employer is a personal investment decision, and information about that decision is protected
by common law privacy. See, e.g., Open Records Decision Nos. 600 at 9-12 (1992)
(participation in TexFlex), 545 at 3-5 (1990) (deferred compensation plan). Likewise, the
details of an employee’s enrollment in a group insurance program, the designation of the
beneficiary of an employee’s retirement benefits, and an employee’s authorization of direct
deposit of the employee’s salary are protected by common law privacy. See Open Records
Decision No. 600 at 9-12. But where a transaction is funded in part by a governmental body,
it involves the employee in a transaction with the governmental body, and the basic facts
about that transaction are not private under section 552.101. See id. at 9 (basic facts of group
insurance provided by governmental body not protected by common law privacy). Whether
the public’s interest in obtaining personal financial information is sufficient to justify its
disclosure must be determined on a case-by-case basis. See ORD 373.

We have marked personal financial information pertaining to child support payroll
deductions within the submitted documents. If the child support payroll deductions were
made because of a voluntary choice by the employee, the information we have marked is
private and must be protected under section 552.101 in conjunction with common-law
privacy. However, if the child support payroll deductions were required because of a
garmnishment order through the Office of the Attorney General’s Child Support Division, the
information is not protected under the common-law right to privacy, may not be withheld
under section 552.101 of the Government Code on that basis, and we will address your
remaining arguments for this information. The remaining information you seek to withhold
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is not protected under the common-law right to privacy and the city may not withhold it
under section 552.101 of the Government Code on that basis.

Section 552.101 also encompasses the doctrine of constitutional privacy. Constitutional

privacy consists of two interrelated types of privacy: (1) the right to make certain kinds of
decisions independently and (2) an individual’s interest in avoiding disclosure of personal

matters. Open Records Decision No. 455 at 4 (1987). The first type protects an individual’s

autonomy within “zones of privacy” which include matters related to marriage, procreation,

contraception, family relationships, and child rearing and education. Id. The second type

of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. /d. The scope of information
protected is narrower than that under the common law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (citing Ramie v. City of
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)).

Upon review, we find the city has failed to demonstrate any of the remaining information at
issue falls within the constitutional zones of privacy or implicates an individual’s privacy
interests for purposes of constitutional privacy. Therefore, none of the information at issue
may be withheld under section 552.101 of the Government Code in conjunction with
constitutional privacy.

You also raise section 552.117(a)(2) of the Government Code, which excepts from public
disclosure the current and former home addresses and telephone numbers, emergency contact
information, social security number, and family member information of a peace officer,
regardiess of whether the peace officer made an election under section 552.024 or
section 552.1175 of the Government Code to keep such information confidential. Gov’t
Code § 552.117(a)}(2). Section 552.117(a)(2) applies to peace officers as defined by
article 2.12 of the Code of Criminal Procedure. Therefore, the city must withhold the
information we have marked under section 552.117(a)(2) of the Government Code.

In summary, if the city’s primary source of water is not a sole-source designated aquifer, then
the city must withhold the amounts billed to or collected from the individual customers,
which we have marked, under section 552.101 of the Government Code in conjunction with
section 182.052 of the Utility Code. If the city’s primary source of water is a sole-source
designated aquifer, then the city has the discretion to release the information we have
marked, notwithstanding the customer’s request for confidentiality. If the child support
payroll deductions were made because of a voluntary choice by the employee, the
information we marked is private and must be protected under section 552.101 of the
Government Code in conjunction with common-law privacy. If the child support payroll
deductions were required because of a garnishment order through the Office of the Attorney
General’s Child Support Division, the city must withhold the information we have marked
under section 552.117(a}(2) of the Government Code. The city must release the remaining
information.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

o, :
Cindy Nettles
Assistant Attorney General
Open Records Division
CN/dls
Ref: ID# 510238

Enc. Submitted documents

c: Requestor
(w/o enclosures)




