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740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2014-00530
Dear Ms. Lindsay:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 511188 (McKinney ORR# 10-8714).

The McKinney Police Department (the “department™), which you represent, received a
request for specified categories of information pertaining to a citation issued to the requestor,
including a copy of the citation, photographs, notes, the number of tickets issued by a named
officer at specified locations, and related vehicle identification numbers. The department
claims the requested information is excepted from disclosure under section 552.103 of the
Government Code. We have considered the claimed exception and reviewed the submitted
information.

Initially, we note some of the information you have submitted to us for review is not
responsive to the request for information because it was created after the department received
the request. This ruling does not address the public availability of any information that is not
responsive to the request, which we have marked, and the department is not required to
release this information in response to this request. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W .2d 266 (Tex. App.—San Antonio 1978, writ dism’d).

We next note the submitted responsive information consists of radar certifications and a
related manual. However, the department did not submit any of the remaining requested
categories of information. We assume, to the extent any additional responsive information
existed when the department received the request for information, the department has
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released it to the requestor. If not, then the department must do so immediately. See Gov’t
Code §§ 552.006, .301, .302; Open Records Decision No. 664 (2000).

You assert the submitted responsive information is excepted from disclosure under
section 552.103 of the Government Code, which provides in part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found.,958 S.W.2d 479, 481 (Tex. App.-—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must
meet both prongs of this test for information to be excepted from disclosure under
section 552.103(a).

You state the submitted information pertains to a criminal prosecution that was pending in
the municipal court of the City of McKinney (the “city’) on the date the department received
the request for information. However, we note the department is not a party to the pending
criminal litigation. Therefore, the department does not have alitigation interest in the matter
for purposes of section 552.103. See Gov’t Code § 552.103(a); Open Records Decision
No. 575 at 2 (1990). In such a situation, we require an affirmative representation from the
governmental body with the litigation interest that the governmental body wants the
information at issue withheld from disclosure under section 552.103. However, you have
not provided this office with an affirmative representation from a governmental body with
a litigation interest explaining that it seeks to withhold the information at issue pursuant to
section 552.103. Accordingly, the department may not withhold any of the remaining
information under section 552.103 of the Government Code.
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We note some of the materials at issue may be protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body
must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). 1f a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit. Thus, the
department must release the submitted responsive information, but may only release any
copyrighted information in accordance with copyright law.,

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shiml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Jameb L. Gbggéshall
Asgistant iftorney General
Open Records Division
JLC/tch

Ref: ID# 511188

Enc. Submitted documents

c: Requestor
(w/o enclosures)




