GREG ABBOTT

January 15, 2014

Ms. Delietrice Henry
Open Records Assistant
Plano Police Department
P.O. Box 860358

Plano, Texas 75086-0358

OR2014-00920
Dear Ms. Henry:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 511036 (Plano ORR# DAYJ101513).

The Plano Police Department (the “department™) received a request for information
pertaining to specified incident reports and Open Records Letter No. 2010-14575 (2010).
We understand you to assert the department is not required to comply with this request
pursuant to section 552.028 of the Government Code. You also claim the requested
information is excepted from disclosure under section 552.101 of the Government Code. We
have considered your arguments and reviewed the submitted information.

Section 552.028 of the Government Code reads as follows:

(a) A governmental body is not required to accept or comply with a request
for information from:

(1) an individual who is imprisoned or confined in a correctional
facility; or

(2) an agent of that individual, other than that individual’s attorney
when the attorney is requesting information that is subject to
disclosure under [the Act].
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(b) This section does not prohibit a governmental body from disclosing to an
individual described by Subsection (a)(1), or that individual’s agent,
information held by the governmental body pertaining to that individual.

(c) In this section, “correctional facility” means:

(1) a secure correctional facility, as defined by Section 1.07, Penal
Code;

(2) a secure correctional facility and a secure detention facility, as
defined by Section 51.02, Family Code; and

(3) a place designated by the law of this state, another state, or the
federal government for the confinement of a person arrested for,
charged with, or convicted of a criminal offense.

Gov’t Code § 552.028. You indicate the department is not required to release information
to the requestor pursuant to section 552.028 of the Government Code because the requestor
is either the husband or stepson of an incarcerated individual. However, the requestor does
not indicate he is acting as the agent of the incarcerated individual, and you have not
provided any arguments establishing the requestor is, in fact, acting as the incarcerated
individual’s agent. Therefore, we conclude section 552.028 of the Government Code does
not permit the department to decline to comply with this request.

We next note some of the requested information was the subject of a previous request for
information, in response to which this office issued Open Records Letter No. 2010-14575,
In Open Records Letter No. 2010-14575, we determined the department must withhold
some information under section 552.101 of the Government Code in conjunction with
common-law privacy, but must release the remaining information at issue, including
information to which the requestor had a right of access under section 552.023 of the
Government Code. The current request involves a different requestor with no special right
of access to the information that was released in the previous ruling. Thus, we find the
circumstances have changed and the department may not rely on Open Records Letter
No. 2010-14575 as a previous determination. See Open Records Decision No. 673 (2001)
(so long as law, facts, and circumstances on which prior ruling was based have not changed,
first type of previous determination exists where requested information is precisely same
information as was addressed in prior attorney general ruling, ruling is addressed to same
governmental body, and ruling concludes that information is or is not excepted from
disclosure). Accordingly, we will address your arguments against disclosure of the submitted
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes.
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You contend the submitted information is made confidential under section 261.201 of the
Family Code, which provides in pertinent part:

(a) Except as provided by Section 261.203, the following information is
confidential, is not subject to public release under chapter 552, Government
Code, and may be disclosed only for purposes consistent with this code and
applicable federal or state law or under rules adopted by an investigating
agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report.

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(h) This section does not apply to an investigation of child abuse or neglect
in a home or facility regulated under Chapter 42, Human Resources Code.

Fam. Code § 261.201(a), (h). You state the information at issue was used or developed in
investigations of alleged child abuse. However, section 261.201 does not apply to an
investigation of child abuse or neglect in a home or facility regulated under chapter 42 of the
Human Resources Code. /d. § 261.201(h). Pursuant to section 552.303 of the Government
Code, we previously asked the department whether the child care facility at issue was a
licensed child care center that was regulated under chapter 42 of the Human Resources
Code." In response, the department informed us the child care facility was a licensed child
care center that was regulated under chapter 42 of the Human Resources Code. Therefore,
we find section 261.201 is not applicable to the investigations at issue, and we determine the
department may not withhold the requested information under section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”™), subtitle B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides in relevant part the following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is

'See Gov’t Code § 552.303(c)-(d) (if attorney general determines that information in addition to that
required by section 552.301 is necessary to render decision, written notice of that fact shall be given to
governmental body and requestor, and governmental body shall submit necessary additional information to
attorney general not Jater than seventh calendar day after date of receipt of notice).
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confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occupation Code § 159.002(a)-(c). Information that is subject to the MPA includes
both medical records and information obtained from those medical records. See id.
§§ 159.002, .004. This office has found, when a file is created as the result of a hospital stay,
all the documents in the file relating to diagnosis and treatment constitute physician-patient
communications or “[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that are created or maintained by a physician.” Open Records Decision
No. 546 (1990). This office has also concluded the protection afforded by section 159.002
extends only to records created by either a physician or someone under the supervision of a
physician. Section 159.001 of the MPA defines “patient” as a person who consults with or
is seen by a physician to receive medical care. Id. § 159.001(3). Under this definition, a
deceased person cannot be a patient under section 159.002 of the MPA. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Thus, the MPA is applicable only to
records related to a person who was alive at the time of diagnosis, evaluation, or treatment
to which the records pertain. Upon review, we find a portion of the submitted information
constitutes medical records. Accordingly, the department must withhold this information,
which we have marked, under section 552.101 in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in ndustrial
Foundation. Id. at 683. This office has found the following types of information are
excepted from required public disclosure under common-law privacy: some kinds of
medical information, see Open Records Decision No. 455 (1987); personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and the
identifying information of juvenile victims of abuse or neglect, ¢f. Fam. Code § 261.201.
However, information that is a matter of public record may not be withheld under
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common-law privacy. See Austin Chronicle Corp. v. City of Austin, No. 03-08-00596-CV,
2009 WL 483232 (Tex. App.—Austin Feb. 24, 2009, no pet.) (mem. op., not designated for
publication); see also Cox Broadcasting Corp. v. Cohn, 420 U.S. 496 (1975) (action for
invasion of privacy cannot be maintained where information is in public domain);
Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992) (law cannot recall information once
in public domain). In addition, because privacy is a personal right that lapses at death, the
common-law right to privacy does not encompass information that relates only to a deceased
individual. Accordingly, information pertaining to a deceased individual may not be
withheld on common-law privacy grounds. See Moore v. Charles B. Pierce Film Enlers.,
Inc., 589 S.W.2d 489, 491 (Tex. App.—Texarkana 1979, writ ref d n.r.e.); Open Records
Decision No. 272 at 1 (1981) (privacy rights lapse upon death). Upon review, we find some
of the remaining information satisfies the standard articulated by the Texas Supreme Court
in Industrial Foundation. Accordingly, the department must withhold this information,
which we have marked, under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.117(a}(2) of the Government Code is applicable to some of the remaining
information.” Section 552.117(a)(2) of the Government Code excepts from public disclosure
the home addresses, home telephone numbers, emergency contact information, and social
security number of a peace officer, as well as information that reveals whether the
peace officer has family members, regardless of whether the peace officer complies with
section 552.024 or section 552.1175 of the Government Code.” Gov’t Code § 552.117(a)(2).
We have marked the personal information of a police officer that the department must
withhold under section 552.117(a)(2) of the Government Code.

Some of the remaining information is excepted from disclosure under section 552.130 of the
Government Code. Section 552.130(a) provides the following:

Information is excepted from the requirements of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit issued by
an agency of this state or another state or country;

(2) a motor vehicle title or registration issued by an agency of this
state or another state or country; or

“The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).

3peace officer” is defined by article 2.12 of the Texas Code of Criminal Procedure.
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(3) a personal identification document issued by an agency of this
state or another state or country or a local agency authorized to issue
an identification document.

Gov’t Code § 552.130(a). The department must withhold the motor vehicle record
information we have marked under section 552.130 of the Government Code.*

The remaining information contains the e-mail address of a member of the public.
Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c).
Section 552.137 does not apply to a government employee’s work e-mail address because
such an address is not that of the employee as a “member of the public,” but is instead the
address of the individual as a government employee. The e-mail address at issue does not
appear to be of a type specifically excluded by section 552.137(c), and you do not inform us
a member of the public has affirmatively consented to its release. Therefore, the department
must withhold the e-mail address we have marked under section 552.137.°

To conclude, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the MPA and common-law
privacy. The department must also withhold the information we have marked under
sections 552.117(a)(2), 552.130, and 552.137 of the Government Code. The department
must release the remaining information.®

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

“We note section 552.130(c) of the Government Code allows a governmental body to redact the
information described in subsection 552.130(a) without the necessity of seeking a decision from the attorney
general. See Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify the
requestor in accordance with section 552.130(¢e). See id. § 552.130(d), (e).

*This office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold certain categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general opinion.

*We note the submitted information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code
§ 552.147(b).
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Ja L. £oggeshall

AgSistant Attorney General
pen Records Division

JLC/tch
Ref: ID# 511036
Enc. Submitted documents

c: Requestor
(w/o enclosures)




