GREG ABBOTT

January 17, 2014

Ms. S. McClellan

Assistant City Attorney
Criminal Law and Police Section
City of Dallas

1400 South Lamar

Dallas, Texas 75215

OR2014-01154
Dear Ms. McClellan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 511317 (DPD ORR Nos. 2013-12365, -12366, -12367, -12368, -12369,
-12370,-12371,-12372,-12375, -12376, -12378, -12379, -12381, -12511, -12515, -12544,
-12546, -12596).

The Dallas Police Department (the “department”) received requests from different requestors
for information pertaining to a specified incident, as well as personnel records of two named
officers. The department claims some of the requested information is either not subject to
the Act or excepted from disclosure under sections 552.101, 552.102, 552.107, 552.108,
552.117,552.130, 552.136, and 552.147 of the Government Code. We have considered the
submitted arguments and reviewed the submitted representative sample of information.'

Initially, you inform us some of the submitted information may consist of records of a grand
jury. The judiciary is expressly excluded from the requirements of the Act. Gov’t Code
§ 552.003(1)(B). This office has determined that a grand jury, for purposes of the Act,

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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is a part of the judiciary, and therefore not subject to the Act. Open Records Decision
No. 411 (1984). Further, records kept by a governmental body that is acting as an agent for
a grand jury are considered records in the constructive possession of the grand jury, and
therefore are also not subject to the Act. Open Records Decisions Nos. 513 (1988),
411(1984),398 (1983). But see Open Records Decision No. 513 at 4 (1988) (defining limits
of judiciary exclusion). Thus, the submitted information that the department holds as an
agent of the grand jury consists of records of the judiciary not subject to disclosure under the
Actand the department is not required to release such information in response to the requests
for information. To the extent the submitted information is not held by the department as an
agent of the grand jury, we will address your arguments to withhold this information under
the Act.

We next note the submitted information contains a court-filed document that is subject to
section 552.022 of the Government Code. Section 552.022(a)(17) provides the following:

Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public
information and not excepted from required disclosure unless made
confidential under this chapter or other law:

(17) information that is also contained in a public court record][.]

Gov’t Code § 552.022(a)(17). Although you assert this information is excepted from
disclosure under section 552.108, this section is discretionary and does not make information
confidential under the Act. See Open Records Decision No. 177 (1977) (governmental body
may waive statutory predecessor to section 552.108); see also Open Records Decision
No. 665 at2 n.5 (2000) (discretionary exceptions generally). Therefore, the department may
not withhold the information subject to section 552.022 under section 552.108. However,
section 552.101 of the Government Code makes information confidential under the Act.
Accordingly, we will consider the applicability of section 552.101 to the information subject
to section 552.022. However, we will first address your arguments under section 552.108
to withhold the information not subject to section 552.022(a)(17).

Section 552.108(a)(1) of the Government Code excepts from disclosure information held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime if release of the information would interfere with the detection,
investigation, or prosecution of crime. Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108 must reasonably explain how and why the
release of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
However, section 552.108 is generally not applicable to an internal administrative
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investigation involving a law enforcement officer that did not result in a criminal
investigation or prosecution. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex.
App.—Austin 2002, no pet.); Open Records Decision No. 562 at 10 (1990); Morales v.
Ellen, 840 S.W.2d 519, 525-26 (Tex. App.—El Paso 1992, writ denied) (statutory
predecessor not applicable to internal investigation that did not result in criminal
investigation or prosecution); Open Records Decision No. 350 at 3-4 (1982).

You inform us the information you seek to withhold under section 552.108(a)(1) pertains to
a criminal investigation for assault of a public servant and a related internal administrative
investigation, which you have numbered CN2013-361. You inform us the criminal
investigation at issue and internal investigation CN2013-361 are related to a pending
criminal investigation. Based on these representations, we conclude release of the
remaining information you seek to withhold pertaining to this criminal investigation and
internal administrative investigation, which you have marked or indicated under
section 552.108(a)(1), would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). However,
we note you have labeled under section 552.108 recordings and photographs on the
submitted discs that do not pertain to either the criminal investigation at issue or internal
investigation CN2013-361. These recordings and photographs on the submitted discs instead
pertain to other criminal investigations or internal administrative investigations. You do not
inform us this information relates to an open or pending criminal investigation or otherwise
explain how release of the recordings and photographs would interfere with law
enforcement.”? Therefore, we find the department has failed to establish this information,
which we have marked for release, is excepted from disclosure under section 552.108(a)(1).

Section 552.108 does not except from disclosure basic information about an arrested person,
an arrest, or a crime. Gov’t Code §552.108(c). Basic information refers to the information
held to be public in Houston Chronicle. Thus, with the exception of basic information, the
information we have marked under section 552.022(a)(17), and the information we have
marked for release, the department may withhold the information you have marked under
section 552.108(a)(1).?

*We note the department does not seek to withhold the submitted incident reports and internal
investigations related to these recordings and photographs at issue under section 552.108(a)(1).

*As we are able to resolve this matter under section 552.108, we do not address your other claims for
exception of this information. However, we note the basic information contains a social security number.
Section 552.147(b) of the Government Code authorizes a governmental body to redact a living person’s social
security number from public release without the necessity of requesting a decision from this office under the
Act. Gov't Code § 552.147(b).
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Id. § 552.101. This section encompasses information protected by other statutes, including
the Medical Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code.
Section 159.002 of the MPA provides in relevant part the following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004. This
office has concluded the protection afforded by section 159.002 extends only to records
created by either a physician or someone under the supervision of a physician. Upon review,
we find a portion of the submitted information constitutes medical records. Accordingly, the
department must withhold this information, which we have marked, under section 552.101
in conjunction with the MPA. However, we conclude you have not established any of the
remaining information consists of records of the identity, diagnosis, evaluation, or treatment
of a patient by a physician that is created or maintained by a physician. Thus, the remaining
information is not confidential under the MPA, and the department may not withhold it from
release on that ground.

Section 552.101 of the Government Code also encompasses section 58.007 of the Family
Code, which makes confidential juvenile law enforcement records relating to conduct that
occurred on or after September 1, 1997. Section 58.007(c) reads as follows:

Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:
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(1)if maintained on paper or microfilm, kept separate from adulit files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Some of the submitted information involves juvenile delinquent
conduct or conduct indicating a need for supervision that occurred after September 1, 1997.
See id. §§ 51.02(2) (for purposes of section 58.007(c), “child” means a person who is ten
years of age or older and under seventeen years of age when the conduct occurred), .03(a),
(b) (defining “delinquent conduct™ and “conduct indicating a need for supervision™). The
exceptions in section 58.007 do not appear to apply. Therefore, the department must
withhold this information, which we have marked, under section 552.101 of the Government
Code in conjunction with section 58.007(c) of the Family Code.*

Section 552.101 ofthe Government Code also encompasses section 261.201(a) of the Family
Code, which provides as follows:

[TThe following information is confidential, is not subject to public release
under [the Act], and may be disclosed only for purposes consistent with this
code and applicable federal or state law or under rules adopted by an
investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Id. § 261.201(a). You also seek to withhold internal administrative records that reference
child abuse investigations. However, the administrative records do not consist of files,
reports, records, communications, or working papers used or developed in an investigation

“As our ruling is dispositive, we do not address your other arguments to withhold this information.
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under chapter 261. Therefore, this information is not confidential under section 261.201, and
the department may not withhold it under section 552.101 on that ground.

Section 552.101 of the Government Code also encompasses section 1703.306 of the
Occupations Code, which provides the following:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph examination
under this section shall maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. The submitted information contains polygraph information that is
confidential under section 1703.306, and the requestors do not appear to have a right of
access to the information under that section. Accordingly, we agree the department must
withhold the polygraph information you have marked under section 552.101 of the
Government Code in conjunction with section 1703.306 of the Occupations Code.
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You argue the dates of birth you have marked are excepted from disclosure under
section 552.101 of the Government Code in conjunction with section 32.51 of the Penal
Code.’ Section 32.51(b) provides the following:

A person commits an offense if the person, with the intent to harm or defraud
another, obtains, possesses, transfers, or uses an item of:

(1) identifying information of another person without the other
person’s consent;

(2) information concerning a deceased natural person, including a
stillborn infant or fetus, that would be identifying information of that
person were that person alive, if the item of information is obtained,
possessed, transferred, or used without legal authorization; or

(3) identifying information of a child younger than 18 years of age.

Penal Code § 32.51(b). “Identifying information” means “information that alone or in
conjunction with other information identifies a person” and includes a person’s date of birth.
Id. §32.51(a)(1)(A). Youassert the marked dates of birth meet the definition of “identifying
information” under section 32.51(a)(1)(A) of the Penal Code. However, section 32.51(b)
does not prohibit the transfer of identifying information of another person unless the transfer
is made “with the intent to harm or defraud another[.]” See id. § 32.51(b). The department’s
release of the information at issue would be for the purpose of complying with the Act, and
not with the intent to harm or defraud another. Therefore, section 32.51(b) of the Penal Code
does not prohibit the department from transferring the requested information in this instance.
Accordingly, we find the department may not withhold the marked dates of birth under
section 552.101 of the Government Code in conjunction with section 32.51 of the Penal
Code.

You also argue the marked dates of birth are excepted from disclosure under section 552.101
of the Government Code in conjunction with section 521.051 of the Business and Commerce
Code. Section 521.051(a) of the Business and Commerce Code provides the following:

A person may not obtain, possess, transfer, or use personal identifying
information of another person without the other person’s consent and with
intent to obtain a good, a service, insurance, an extension of credit, or any
other thing of value in the other person’s name.

SAlthough you argue the dates of birth are made confidential by section 32.52 of the Penal Code, we
understand you to argue section 32.51 based on the substance of your argument.
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Bus. & Com. Code § 521.051(a) (formerly Bus. & Com. Code § 48.101(a)). “Personal
identifying information” means “information that alone or in conjunction with other
information identifies an individual” and includes an individual’s date of birth. Id.
§ 521.002(a)(1)(A). You assert the marked dates of birth meet the definition of “personal
identifying information” under section 521.002(a)(1) of the Business and Commerce Code.
See id. § 521.002(a)(1). We note section 521.051(a) of the Business and Commerce Code
does not prohibit the transfer of personal identifying information of another person unless
the transfer is made with the intent to obtain a good, a service, insurance, an extension of
credit, or any other thing of value in the other person’s name without that person’s consent.
See id. § 521.051(a). As noted above, the department’s release of the information at issue
would be for the purpose of complying with the Act, and not “with intent to obtain a good,
aservice, insurance, an extension of credit, or any other thing of value[.]” See id. Therefore,
section 521.051(a) of the Business and Commerce Code does not prohibit the department
from transferring the requested information. Accordingly, the department may not withhold
the marked dates of birth under section 552.101 of the Government Code in conjunction with
section 521.051 of the Business and Commerce Code.

Section 552.101 of the Government Code encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person and (2) not of legitimate concern
to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
found the following types of information are excepted from required public disclosure under
common-law privacy: some kinds of medical information, see Open Records Decision
No. 455 (1987); and the identifying information of juvenile victims of abuse and neglect, see
Open Records Decision No. 394 (1983); ¢f Fam. Code § 261.201. A compilation of an
individual’s criminal history is also highly embarrassing information, the publication of
which would be highly objectionable to a reasonable person. Cf. U.S. Dep 't of Justice v.
Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding significant
privacy interest in compilation of individual’s criminal history by recognizing distinction
between public records found in courthouse files and local police stations and compiled
summary of criminal history information). Furthermore, we find a compilation of a private
citizen’s criminal history is generally not of legitimate concern to the public. However, we
note dates of birth of members of the public are generally not highly intimate or
embarrassing. See Open Records Decision No. 455 at 7 (1987) (home addresses, telephone
numbers, dates of birth not protected under privacy). This office has also found the public
has a legitimate interest in information relating to employees of governmental bodies and
their employment qualifications and job performance. See Open Records Decision Nos. 470
at 4 (public has legitimate interest in job qualifications and performance of public
employees), 405 at 2-3 (1983) (public has interest in manner in which public employee
performs job). In addition, because “the right of privacy is purely personal,” that right
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“terminates upon the death of the person whose privacy is invaded.” Moore v. Charles B.
Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. App.— Texarkana 1979, writ ref’d
nr.e.); see also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 146-47 (N.D.
Tex. 1979) (“action for invasion of privacy can be maintained only by a living individual
whose privacy is invaded”) (quoting Restatement of Torts 2d); See Attorney General
Opinions JM-229 (1984) (“the right of privacy lapses upon death™), H-917 (1976) (“We
are . . . of the opinion that the Texas courts would follow the almost uniform rule of other
jurisdictions that the right of privacy lapses upon death.”); Open Records Decision No. 272
(1981) (“the right of privacy is personal and lapses upon death™).

Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in /ndustrial Foundation. Accordingly, the department must
withhold this information, which we have marked, under section 552.101 of the Government
Code in conjunction with common-law privacy. However, we conclude the remaining
information is not confidential under common-law privacy, and the department may not
withhold it under section 552.101 on that ground.

Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552.102(a). The Texas Supreme Court has held section 552.102(a) excepts from disclosure
the dates of birth of state employees in the payroll database of the Texas Comptroller of
Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354
S.W.3d 336 (Tex. 2010). We agree the department must withhold the information you have
marked under section 552.102(a) of the Government Code.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate the information constitutes or documents a
communication. /d. at 7. Second, the communication must have been made “for the purpose
of facilitating the rendition of professional legal services™ to the client governmental body.
TEX. R. EvID. 503(b)(1). The privilege does not apply when an attorney or representative
1s involved in some capacity other than that of providing or facilitating professional
legal services to the client governmental body. In re Tex. Farmers Ins. Exch., 990
S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege
does not apply if attorney acting in a capacity other than that of attorney). Governmental
attorneys often act in capacities other than that of professional legal counsel, such as
administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attorney for the government does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
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communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id., meaning it was “not intended to be disclosed to third
persons other than those to whom disclosure is made in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission of
the communication.” Id. 503(a)(5).

Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.—Waco 1997, orig. proceeding). Moreover, because the client may elect to waive
the privilege at any time, a governmental body must explain the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

The department explains the information it marked under section 552.107 consists of a
confidential communication between the Dallas County District Attorney’s Office and the
department concerning a matter of common interest. See TEX. R. EVID. § 503(b)(1)(C); see
also In re Auclair, 961 F.2d 65, 69 (5th Cir. 1992) (citing Hodges, Grant & Kaufmann v.
United States Government, 768 F.2d 719, 721 (5th Cir. 1985)) (attorney-client privilege not
waived if privileged communication is shared with third person who has common legal
interest with respect to subject matter of communication). The department states the
communication was made in furtherance of the rendition of professional legal services. The
department also asserts the communication was intended to be confidential and its
confidentiality has been maintained. After reviewing your arguments and the submitted
information, we find you have demonstrated the applicability of the attorney-client privilege
to this information. Therefore, the department may withhold the information you have
marked under section 552.107(1) of the Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with section 552.024 or
section 552.1175 of the Government Code.® Gov’t Code § 552.117(a)(2). Section 552.117
also encompasses a personal cellular telephone number, provided that a governmental body
does not pay for the cellular telephone service. See Open Records Decision No. 506
at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers paid for by
governmental body and intended for official use). Some of the information you seek to
withhold under section 552.117(a)(2) does not consist of a home address, home telephone
number, emergency contact information, social security number, or family member

“‘Peace officer” is defined by article 2.12 of the Texas Code of Criminal Procedure.
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information. Therefore, the department may not withhold this information, which we have
marked forrelease, under section 552.117(a)(2). Nevertheless, we agree the department must
withhold the remaining information you have marked, as well as the information we have
marked, under section 552.117(a)(2) of the Government Code.” However, the department
may only withhold the cellular telephone number marked under section 552.117(a)(2) if the
cellular telephone service was not provided to the employee at issue at public expense.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals, when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential.® See Gov’t Code § 552.1175. The remaining documents contain information
pertaining to a peace officer who does not work for the department. Therefore, the
department must withhold the information we have marked under section 552.1175 if the
individual at issue is a licensed peace officer and elects to restrict access to his information
inaccordance with section 552.1175(b) of the Government Code. However, the department
may not withhold this information under section 552.1175 if the individual either is not a
currently licensed peace officer or does not elect to restrict access to this information in
accordance with section 552.1175(b).

Section 552.130(a) of the Government Code provides the following:

Information is excepted from the requirements of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit issued by
an agency of this state or another state or country;

(2) a motor vehicle title or registration issued by an agency of this
state or another state or country; or

(3) a personal identification document issued by an agency of this
state or another state or country or a local agency authorized to issue
an identification document,

Id. § 552.130(a). The department must withhold the motor vehicle record information you
have marked, as well as the information we have marked, under section 552.130 of the

"As our ruling is dispositive, we do not address your other argument to withhold this information.

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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Government Code.” The department must also withhold the license plate numbers that are
discernable or audible in the submitted recordings and photographs that are not excepted
from disclosure under section 552.108.

Section 552.136 of the Government Code provides in part the following:

(a) In this section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Id. § 552.136(a)-(b). You inform us an employee’s identification number is used in
conjunction with one additional digit in order to access the employee’s credit union account.
Thus, we agree the department must withhold the identification numbers you have marked,
as well as those we have marked, under section 552.136 of the Government Code."

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). See id. § 552.137(a)-(c).
Section 552.137 does not apply to a government employee’s work e-mail address because
such an address is not that of the employee as a “member of the public,” but is instead the
address of the individual as a government employee. The e-mail addresses at issue do not

’As our ruling is dispositive we do not address your other argument to withhold this information. We
also note section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See
Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(¢e). See id. § 352.130(d), (¢).

"We note section 552.136 of the Government Code permits a governmental body to withhold the
information described in section 552.136(b) without the necessity of seeking a decision from this office. See
Gov’t Code § 552.136(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.136(e}. See id. § 552.136(d), (e).
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appear to be of a type specifically excluded by section 552.137(c), and you do not inform us
a member of the public has affirmatively consented to their release. Therefore, the
department must withhold the e-mail address you have marked, as well as the e-mail address
we have marked, under section 552.137."

As noted above, section 552.147(a) of the Government Code provides “[t]he social security
number of a living person is excepted from” required public disclosure under the Act.
Id. § 552.147(a). Some of the information you have marked under section 552.147 does not
consist of a social security number. Therefore, the department may not withhold this
information, which we have marked for release, under section 552.147. However, we agree
the department may withhold the social security numbers in the submitted information under
section 552.147.

To conclude, the submitted information that the department holds as an agent of the
grand jury consists of records of the judiciary not subject to disclosure under the Act and the
department is not required to release such information in response to the requests
for information. With the exception of the information we have marked under
section 552.022(a)(17) of the Government Code, the information we have marked for release,
and the basic information in the remaining documents at issue, the department may withhold
the information you have marked under section 552.108(a)(1) of the Government Code. The
department must withhold under section 552.101 of the Government Code the information
we have marked under the MPA, section 58.007 of the Family Code, and common-law
privacy and the information you have marked under section 1703.306 of the Occupations
Code. The department must withhold the information you have marked under
section 552.102(a) of the Government Code. The department may withhold the information
you have marked under section 552.107(a)(1) of the Government Code. With the exception
ofthe information we have marked for release, the department must withhold the information
marked under section 552.117(a)(2) of the Government Code; however, the department may
only withhold the cellular telephone number marked under section 552.117(a)(2) if the
cellular telephone service was not provided to the employee at issue at public expense. The
department must withhold the information we have marked under section 552.1175 of the
Government Code if the individual at issue is a licensed peace officer and elects to restrict
access to his information in accordance with section 552.1175(b) of the Government Code.
The department must withhold the information marked under section 552.130 of the
Government Code. The department must also withhold under section 552.130 the license
plate numbers that are discernable or audible in the submitted recordings and photographs
that are not excepted from disclosure under section 552.108. The department must withhold
the information marked under sections 552.136 and 552.137 of the Government Code. With

""This office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold certain categories of information, including an e-mail address
of a member of the public under section 552,137 of the Government Code, without the necessity of requesting
an attorney general opinion.
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the exception of the information we have marked for release, the department may withhold
the submitted social security numbers under section 552.147 of the Government Code. The
department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

en Records Division

JLC/tch
Ref: ID#511317
Enc. Submitted documents

c: Seven Requestors
(w/o enclosures)




