GREG ABBOTT

January 29, 2014

Ms. Lillian Guillen Graham
Assistant City Attorney

City of Mesquite

P.O. Box 850137

Mesquite, Texas 75185-0137

OR2014-01733
Dear Ms. Graham:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 512436.

The City of Mesquite (the “city”) received a request for information pertaining to a specified
request for proposals. You state the city has provided some of the requested information to
the requestor, including the rate information of the winning bidder, Med3000, Inc., that is
being released in accordance with Open Records Letter No. 2012-10226 (2012). See Gov’t
Code § 552.301(a); Open Records Decision No. 673 at 7-8 (2001). We understand the city
takes no position with regard to the release of the submitted information. You state release
of the submitted information may implicate the proprietary interests of Ambulance Medical
Billing; Digitech Computer, Inc.; DST Health Solutions, LLC. (“DST”); Emergicon, LLC;
EMS Management & Consultants, Inc. (“EMS”); Fidelis EMS Billing, LLC; Intermedix
Corp.; Life Quest Services; and QMACS, Inc. Accordingly, you have notified these third
parties of the request and of their right to submit arguments to this office as to why their
information should not be released. See Gov’t Code § 552.305(d) (permitting interested third
party to submit to attorney general reasons why requested information should not be
released); Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305
permitted governmental body to rely on interested third party to raise and explain
applicability of exception to disclosure under certain circumstances). We have received
comments from DST and EMS. We have considered the submitted arguments and reviewed
the submitted information.
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Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we have not received
comments from the remaining third parties explaining why the submitted information should
not be released. Therefore, we have no basis to conclude the remaining third parties have
a protected proprietary interest in the submitted information. See id. § 552.110; Open
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, release of requested information would cause party substantial competitive
harm), 552 at 5 (1990) (party must establish prima facie case information is trade secret), 542
at 3. Accordingly, the city may not withhold the submitted information on the basis of any
proprietary interests the remaining third parties may have in the information.

Next, we note EMS argues against the release of information that was not submitted by the
city. This ruling does not address information that was not submitted by the city and is
limited to the information the city has submitted for our review. See Gov’t Code
§ 552.301(e)(1 (D) (governmental body requesting decision from attorney general must
submit copy of specific information requested).

DST and EMS raise section 552.110(b) of the Government Code. Section 552.110(b)
protects “[clommercial or financial information for which it is demonstrated based on
specific factual evidence that disclosure would cause substantial competitive harm to the
person from whom the information was obtained[.]” Id § 552.110(b). This exception to
disclosure requires a specific factual or evidentiary showing, not conclusory or generalized
allegations, that substantial competitive injury would likely result from release of the
information at issue. Id ; see also ORD 661 at 5.

DST and EMS claim portions of their information at issue consist of commercial information
the release of which would cause substantial competitive harm under section 552.110(b) of
the Government Code. Uponreview, we find DST has demonstrated some of its information
at issue constitutes commercial or financial information, the release of which would cause
substantial competitive injury. Accordingly, the city must withhold this information, which
we have marked, under section 552.110(b) of the Government Code. However, DST and
EMS have made only conclusory allegations that release of the remaining information at
issue would cause the companies substantial competitive injury, and have provided no
specific factual or evidentiary showing to support such allegations. See Gov’t Code
§ 552.110(b). Therefore, the city may not withhold any of the remaining information at issue
on this basis.

We note some of the information at issue may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. /d.; see Open Records Decision No. 109 (1975). If a member of the public
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wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the city must withhold the information we have marked under
section 552.110(b) of the Government Code. The city must release the remaining
information; however, any information subject to copyright may only be released in
accordance with copyright law,

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government

Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Assistant Attorney General
Open Records Division

KM/akg
Ref: 1D# 512436
Ene. Submitted documents

c Requestor
(w/o enclosures)

Ms. Lucy Hicks Mr. Mark Schiowitz

DST Health Solutions Digitech Computer

2500 Corporate Drive 555 Pleasantville Road, Suite 100
Birmingham, Alabama 35242 Briarcliff Manor, New York 10510

(w/o enclosures) (w/o enclosures)
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Ms. Corinne Wittman Wong
Wittman Enterprises

21 Blue Sky Court, Suite A
Sacramento, California 95828
(w/o enclosures)

Mzr. Earl Kramer

Life Quest Services

N2930 State Road 22
Wautoma, Wisconsin 54982
(w/o enclosures)

Mr. Christopher Turner
Emergicon, LLC

P.O. Box 180446
Dallas, Texas 75218
(w/o enclosures)

Mr. Bill Harrod
Ambulance Medical Billing
100 Fulton Court

Paducah, Kentucky 42001
(w/o enclosures)

Mr. Tate Hitzemann

QMACS

2929 North Central Expwy, Suite
300

Richardson, Texas 75080

(w/o enclosures)

Ms. Diane Vick

Fidelis EMS Billing

397 Little Neck Road, Building
3300 South, Suite 300

Virginia Beach, Virginia 23452
(w/o enclosures)

Mr. Brad Williams

Intermedix Corp.

6451 North Federal Hwy, Suite
1000

Fort Lauderdale, Florida 33308
(w/o enclosures)

Mr. Jeff Loney
EMS Management & Consultants
2540 Empire Drive, Suite 100

Winston Salem, North Carolina 27103

(w/o enclosures)




