GREG ABBOTT

February 21, 2014

Ms. Rebecca Estrada Quinn
Assistant County Attorney

El Paso County

500 East San Antonio, Room 503
El Paso, Texas 79901

OR2014-03280

Dear Ms. Quinn:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 514749 (CA-OP-13-556).

The El Paso County District Attorney’s Office (the “district attorney’s office™) received a
request for information pertaining to a specified cause number. You state you will release
some information to the requestor. You claim the submitted information is excepted from
disclosure under sections 552.101, 552.108, 552.111, 552.130, and 552.1325 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.!

Initially, we address your argument under section 552.108(a)(2) for the information in
Attachment H. Section 552.108(a)(2) of the Government Code excepts from disclosure
information concerning an investigation that did not result in conviction or deferred
adjudication. See Gov’t Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate the requested information relates to a criminal
investigation that concluded in a final result other than a conviction or deferred adjudication.
See id. § 552.301(e)(1)(A) (governmental body must provide comments explaining why
exceptions raised should apply to information requested). You state the information in
Attachment H pertains to criminal investigations that concluded in results other than

'We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.

Post OFFicE BOX 12548, AUSTIN, TEXas 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opporiunity Employer - Printed en Recycled Paper



Ms. Rebecca Estrada Quinn - Page 2

convictions or deferred adjudications. Based on these representations and our review, we
agree section 552.108(a)(2) is applicable to the information in Attachment H.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, ora crime. Id § 552.108(c). Basic information refers to the basic
“front-page” offense and arrest information held to be public in Houston Chronicle
Publishing Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th
Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records
Decision No. 127 (1976) (summarizing types of information considered to be basic
information). We note basic information includes the identity of the complainant, but does
notinclude the identity of the victim, unless the victim is the complainant. See id. Thus, with
the exception of the basic information, the district attorney’s office may withhold the
information in Attachment H under section 552.108(a)(2) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’tCode § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information if (1) the information contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. See Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Types of information
considered intimate and embarrassing by the Texas Supreme Court are delineated in
Industrial Foundation. Id. at 683.

In Open Records Decision No. 393 (1983), this office concluded generally, only the
information that either identifies or tends to identify a victim of sexual assault or other
sex-related offense may be withheld under common-law privacy; however, because the
identifying information was inextricably intertwined with other releasable information,
the governmental body was required to withhold the entire report. ORD 393 at 2; see Open
Records Decision No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d 519 (Tex.
App.—El Paso 1992, writ denied) (identity of witnesses to and victims of sexual harassment
was highly intimate or embarrassing information and public did not have a legitimate interest
in such information); Open Records Decision No. 440 (1986) (detailed descriptions of
serious sexual offenses must be withheld). Further, in those instances where it is
demonstrated the requestor knows the identity of the victim, the entire report must be
withheld to protect the victim’s privacy. You argue Attachment B must be withheld in its
entirety on the basis of common-law privacy. However, you have not demonstrated the
requestor knows the victim’s identity. Thus, you have not demonstrated Attachment B must
be withheld in its entirety on the basis of common-law privacy, and the district attorney’s
office may not withhold Attachment B in its entirety under section 552.101 of the
Government Code on that basis.
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Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. See Gov’t
Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter F
of the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. Id § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal
justice agency must be withheld under section 552.101 in conjunction with chapter 411,
subchapter F of the Government Code. We note section 411.083 does not apply to active
warrant information or other information relating to one’s current involvement with the
criminal justice system. See id § 411.081(b) (police department allowed to disclose
information pertaining to person’s current involvement in the criminal justice system).
Further, CHRI does not include driving record information. See id. § 411.082(2)(B). Upon
review, we find portions of the submitted information, which we have marked, consist of
CHRI that is confidential under section 411.083. Thus, the district attorney’s office must
withhold the CHRI we marked under section 552.101 of the Government Code in
conjunction with section 411.083 of the Government Code. However, none of the remaining
information constitutes confidential CHRI for the purposes of chapter 411. Therefore, the
district attorney’s office may not withhold any of the remaining information under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code.

Section 552.101 of the Government Code also encompasses section 560.003 of the
Government Code, which provides, “[a] biometric identifier in the possession of a
governmental body is exempt from disclosure under [the Act].” Id. § 560.003; see id.
§ 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint, voiceprint, or
record of hand or face geometry). There is no indication the requestor has a right of access
to the fingerprints under section 560.002. See id. § 560.002(1)(A) (governmental body may
not sell, lease, or otherwise disclose individual’s biometric identifier to another person unless
the individual consents to disclosure). Accordingly, the district attorney’s office must
withhold the marked fingerprints under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.
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Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA™), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA
provides:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has determined the protection afforded
by section 159.002 extends only to records created by either a physician or someone under
the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (1982). We have also found that when a file is created as the result of a hospital
stay, all the documents in the file relating to diagnosis and treatment constitute
physician-patient communications or “[r]ecords of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician.” Open
Records Decision No. 546 (1990). Upon review, we find the information in Attachment C
constitutes medical records. Accordingly, the district attorney’s office must withhold this
information, which we have marked, under section 552.101 of the Government Code in
conjunction with the MPA 2

We note portions of the remaining information are protected under common-law privacy, the
two-part test which is discussed above. A compilation of an individual’s criminal history is
highly embarrassing information, the publication of which would be highly objectionable to
a reasonable person. Cf U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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information). Furthermore, we find a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public. We note records relating to routine traffic
violations are not considered criminal history information. Cf Gov’t Code § 411.082(2)(B)
(criminal history record information does not include driving record information). This
office has found personal financial information not relating to a financial transaction between
an individual and a governmental body is generally highly intimate or embarrassing. See
Open Records Decision Nos. 523 (1989) (common-law privacy protects credit reports,
financial statements, and other personal financial information), 600 (1992) (personal
financial information includes choice of a particular insurance carrier). Upon review, we
find the information we marked and indicated satisfies the standard articulated by the Texas
Supreme Court in Industrial Foundation. Accordingly, the district attorney’s office must
withhold the information we marked and indicated under section 552.101 of the Government
Code in conjunction with common-law privacy. However, we find no portion of the
remaining information is highly intimate or embarrassing and of no legitimate public
concern. Accordingly, the district attorney’s office may not withhold any of the remaining
information under section 552.101 of the Government Code in conjunction with common-
law privacy.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concern. Id. The scope
of information protected is narrower than that under the common-law doctrine of privacy;
the information must concern the “most intimate aspects of human affairs.” Id. at 5 (citing
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). In Open Records
Decision No. 430 (1985), our office determined a list of inmate visitors is protected by
constitutional privacy because people have a First Amendment right to correspond with
inmates, and that right would be threatened if their names were released. See also Open
Records Decision Nos. 428 (1985), 185 (1978) (public’s right to obtain an inmate’s
correspondence list is not sufficient to overcome the First Amendment right of the inmate’s
correspondents to maintain communication with inmate free of the threat of public
exposure). We have determined the same principles apply to an inmate’s recorded
conversations from a telephone at a jail. In this instance, you assert portions of the remaining
information pertain to inmate telephone conversations. Based on your arguments and our
review, we find the information in Attachment I must be withheld under section 552.101 of
the Government Code in conjunction with constitutional privacy.

You claim the information in Attachment E is excepted under section 552.108(b)(3) of the
Government Code. Section 552.108(b)(3) provides, in pertinent part:
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(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation|.]

Gov’t Code § 552.108(b)(3XA). A governmental body raising section 552.108 must
reasonably explain the applicability of section 552.108. See id § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should apply
to information requested). You state the information in Attachment E consists of
handwritten and typed attorney notes written by attorneys for the district attorney’s office in
anticipation of or in the course of preparing for criminal litigation. Upon review, we find the
information in Attachment E is subject to section 552.108(b)(3). Therefore, the district
attorney’s office may withhold the information in Attachment E under section 552.108(b)(3)
of the Government Code.?

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See id. § 552.130. Accordingly, the district attorney’s office
must withhold the motor vehicle record information we marked under section 552.130 of the
Government Code.*

Next, we address your argument under section 552.1325 of the Government Code.
Section 552.1325 of the Government Code provides, in relevant part, the following:

(a) In this section:

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.

Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsections 552.130(a) without the necessity of seeking a decision from the attorney general. See
Gov’'t Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). See id § 552.130(d), ().
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(1) “Crime victim” means a person who is a victim as defined by
Article 56.32, Code of Criminal Procedure.

(2)“Victim impact statement” means a victim impact statement under
Article 56.03, Code of Criminal Procedure.

(b) The following information that is held by a governmental body or filed
with a court and that is contained in a victim impact statement or was
submitted for purposes of preparing a victim impact statement is confidential:

(1) the name, social security number, address, and telephone number
of a crime victim; and

(2) any other information the disclosure of which would identify or
tend to identify the crime victim.

Id. § 552.1325. The definition of a victim under article 56.32 of the Code of Criminal
Procedure includes an individual who suffers physical or mental harm as a result of
criminally injurious conduct. Crim. Proc. Code § 56.32(a)(10), (11). Upon review, we find
you have failed to demonstrate the applicability of section 552.1325 to any of the remaining
information. Accordingly, the district attorney’s office may not withhold any of the
remaining information on the basis of section 552.1325 of the Government Code.

In summary, with the exception of the basic information, the district attorney’s office may
withhold the information in Attachment H under section 552.108(a)(2) of the Government
Code. The district attorney’s office must withhold the CHRI we marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code and the marked fingerprints under section 552.101 of the Government
Code in conjunction with section 560.003 of the Government Code. The district attorney’s
office must withhold the information we marked in Attachment C under section 552.101 of
the Government Code in conjunction with the MPA, the information we marked and
indicated under section 552.101 of the Government Code in conjunction with common-law
privacy, and the information in Attachment I under section 552.101 of the Government Code
in conjunction with constitutional privacy. The district attorney’s office may withhold the
information in Attachment E under section 552.108(b)(3) of the Government Code. The
district attorney’s office must withhold the motor vehicle record information we marked
under section 552.130 of the Government Code. The remaining information must be
released.’

*We note the information being released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without requesting a decision from this office under the Act. Gov’t Code § 552.147(b).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Assistant Attorney Géneral
Open Records Division

PT/dls
Ref: ID# 514749
Enc. Submitted documents

c: Requestor
(w/o enclosures)




