
March 6, 2014 

Mr. Daniel Ortiz 
Assistant City Attorney 
City of El Paso 
P.O. Box 1890 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

El Paso, Texas 79950-1890 

Dear Mr. Ortiz: 

OR2014-03904 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 516173 (Ref No. 13-1 026-3888). 

The El Paso Police Department (the "department") received a request for information 
pertaining to a named police officer. You claim the submitted information is excepted from 
disclosure under sections 552.101,552.102, and 552.117 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

We note the information we have marked is not responsive to the instant request for 
information because it consists of the request for information. This ruling does not address 
the public availability of non-responsive information, and the department is not required to 
release non-responsive information in response to this request. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses laws that make criminal history record 
information ("CHRI") confidential. CHRI generated by the National Crime Infmmation 
Center or by the Texas Crime Information Center is confidential under federal and state law. 
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI states 
obtain from the federal government or other states. Open Records Decision No. 565 at 7 
(1990). The federal regulations allow each state to follow its individual law with respect to 
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CHRI it generates. Id. at 10-12. Section 411.083 of the Government Code deems 
confidential CI-IRI the Department of Public Safety ("DPS") maintains, except DPS may 
disseminate this information as provided in chapter 411, subchapter F of the Government 
Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) of the 
Government Code authorize a criminal justice agency to obtain CHRI; however, a criminal 
justice agency may not release CHRI except to another criminal justice agency for criminal 
justice purposes. See id. § 411.089(b )(1 ). We note section 411.083 does not apply to active 
warrant information or other information relating to one's current involvement in the 
criminal justice system. See id. § 411.081(b) (police department allowed to disclose 
information pertaining to person's current involvement in the criminal justice system). 
Further, CHRI does not include driving record information. See id. § 41 1.082(2)(B). We 
also note, because the laws that govern the dissemination of information obtained from NCI C 
and TCIC are based on both law enforcement and privacy interests, the CHRI of a deceased 
individual that is obtained from a criminal justice agency may be disseminated only as 
permitted by subchapter F of chapter 411 of the Government Code. See ORD 565 at 10-12. 
Upon review, we find the information we have marked constitutes confidential CHRI. This 
information must be withheld under section 552.101 of the Government Code in conjunction 
with section 411.083 of the Government Code. 

Section 552.101 of the Government Code also encompasses the doctrines of common-law 
and constitutional privacy. Common-law privacy protects information that is (1) highly 
intimate or embarrassing, the publication of which would be highly objectionable to a 
reasonable person, and (2) not of legitimate concern to the public. Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both prongs of this test must be satisfied. Id. at 681-82. Types of 
information considered intimate and embarrassing by the Texas Supreme Court are 
delineated in Industrial Foundation. /d. at 683. Additionally, this office has concluded some 
kinds of medical information are generally highly intimate or embarrassing. See Open 
Records Decision No. 455 (1987). This office has also found personal financial information 
not relating to a financial transaction between an individual and a governmental body is 
generally highly intimate or embarrassing. See Open Records Decision Nos. 523 (1989) 
(common-law privacy protects credit reports, financial statements, and other personal 
financial information), 373 (1983) (sources of income not related to financial transaction 
between individual and governmental body protected under common-law privacy). 

We note the common-law right to privacy is a personal right that "terminates upon the death 
of the person whose privacy is invaded." lvfoore v. Charles B. Pierce Film Enters., Inc., 589 
S.W.2d 489,491 (Tex. App.-Texarkana 1979, writ ref'd n.r.e.); see also Attorney General 
Opinions JM-229 (1984) ("the right ofprivacy lapses upon death"), H-917 (1976) ("We 
are ... of the opinion that the Texas courts would follow the almost uniform rule of other 
jurisdictions that the right of privacy lapses upon death."); Open Records Decision No. 272 
at 1 (1981) (privacy rights lapse upon death). Thus, information pertaining solely to a 
deceased individual may not be withheld under section 552.101 of the Government Code in 
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conjunction with common-law privacy. Upon review, we find the information we have 
marked satisfies the standard articulated by the Texas Supreme Court in Industrial 
Foundation. Accordingly, the department must withhold the information we have marked 
tmder section 552.101 ofthe Government Code in conjunction with common-law privacy. 
However, you have failed to demonstrate any portion of the remaining information is highly 
intimate or embarrassing and of no legitimate public interest. Thus, no portion of the 
remaining information may be withheld under section 5 52.101 of the Government Code in 
conjunction with common-law privacy. 

Constitutional privacy consists oftwo interrelated types of privacy: (1) the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure ofpersonal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
ld. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. Jd The scope 
of information protected is narrower than that under the common law doctrine of privacy; 
the information must concern the "most intimate aspects of human affairs." Jd at 5 (citing 
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). As noted above, the 
right to privacy is a personal right that lapses at death and therefore may not be asserted 
solely on behalf of a deceased individual. See Moore, 589 S.W.2d at 491; ORD 272 at 1. 
Upon review, we find you have failed to demonstrate how any portion of the remaining 
information falls within the zones of privacy or implicates an individual's privacy interests 
for purposes of constitutional privacy. Therefore, the department may not withhold any of 
the remaining information under section 552.101 on the basis of constitutional privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.1 02(a). We understand you to assert the privacy 
analysis under section 552.l02(a) is the same as the common-law privacy test under 
section 552.101 of the Government Code, which is discussed above. See indus. Found, 540 
S.W.2d at 685. lnHubertv. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 
(Tex. App.-Austin 1983, \\Tit refd n.r.e.), the court of appeals ruled the privacy test under 
section 5 52.1 02( a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court has expressly disagreed with Hubert's interpretation of section 552.l02(a) 
and held the privacy standard under section 552.102(a) differs from the Industrial 
Foundation test under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney 
Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court also considered the 
applicability of section 552.102(a) and held it excepts from disclosure the dates ofbirth of 
state employees in the payroll database of the Texas Comptroller of Public Accounts. See 
id at 348. We note section 552.102(a) protects the privacy interests of individuals, and the 
right to privacy lapses at death. See lvfoore, 589 S.W.2d at 491. Upon review, we find no 
portion of remaining information may be withheld under section 552.102(a). 
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Section 552.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body who 
requests this information be kept confidential under section 552.024 of the Government 
Code. See Gov't Code § 552.117(a)(l). Whether a particular item of information is 
protected by section 552.117(a)(l) must be determined at the time of the governmental 
body's receipt of the request for the information. See Open Records Decision No. 530 at 5 
(1989). Thus, information may be withheld under section 552.117(a)(l) only on behalf of 
a current or former employee or official who made a request for confidentiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
information. Information may not be withheld under section 552.117(a)(l) on behalf of a 
current or former employee or official who did not timely request under section 552.024 the 
information be kept confidential. We note the information at issue pertains to a former 
department police officer who is now deceased. Because the protection afforded by 
section 117 includes "current or former" employees, the protection generally does not 
lapse at death, as it is also intended to protect the privacy of an employee's family members 
and emergency contacts. Therefore, to the extent the individual at issue timely requested 
confidentiality under section 552.024 of the Government Code, the department must 
withhold the information we have marked under section 552.117(a)(l) of the Government 
Code. Conversely, to the extent the individual at issue did not timely request confidentiality 
under section 552.024, the department may not withhold the information under 
section 552.117(a)(l). 

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address, 
home telephone number, emergency contact information, social security number, and family 
member information of a peace officer, regardless of whether the peace officer complies with 
sections 552.024 or 552.1175 of the Government Code. 1 Gov't Code § 552.117(a)(2). 
Accordingly, the department must withhold the information we have marked under 
section 552.117(a)(2) of the Government Code. 

Section 552.1175 of the Government Code protects the home address, home telephone 
number, emergency contact information, date ofbirth, social security number, and family 
member information of certain individuals, when that information is held by a governmental 
body in a non-employment capacity and the individual elects to keep the information 
confidential. See id. § 552.1175(b ). Section 552.1175 applies, in part, to "criminal 
investigators of the United States as described by article 2.122(a), Code of Criminal 
Procedure[.]" Id. § 552.1175(a)(7). 

1 Section 552.117(a)(2) adopts the definition of peace officer found in article 2.12 of the Code of 
Criminal Procedure. 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. Open Records Decision No. 481 (1987), 480 ( 1987), 470 ( 1987). 
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We have marked information pertaining to a deceased United States Marshals Service agent 
that is not held by the department in an employment capacity. We note the protection 
afforded by section 552.1175 generally does not lapse at death, as it is intended to protect the 
privacy of both the individual and the individual's family members. However, because the 
protections of dates ofbirth and social security numbers under section 5 52.117 5 are intended 
solely to protect the privacy of the individual, those protections lapse at death. See 
.Moore, 589 S.W.2d at 489; see also Attorney General Opinions JM-229 (1984), H-917 
( 197 6). Accordingly, the department must withhold the information we have marked under 
section 552.1175 if the agent at issue was a criminal investigator of the United States as 
described by article 2.122(a) of the Code of Criminal Procedure and elected to restrict access 
to his information in accordance with section 552.1175(b ). However, the department may 
not withhold the agent's information under section 552.1175 if the agent was not a criminal 
investigator of the United States as described by article 2.122(a), or if he did not elect to 
restrict access to his information in accordance with section 552.1175(b). 

We note the remaining information contains information subject to section 130 of the 
Government Code, which provides information relating to a motor vehicle operator's or 
driver's license or permit or motor vehicle title or registration issued by an agency of this 
state or another state or country is excepted from public release. Gov't Code 
§ 552.130(a)(l)-(2). We note the purpose of section 552.130 is to protect the privacy 
interests of individuals. Some of the driver's license information pertains solely to a 
deceased individual. Because the right of privacy lapses at death, motor vehicle record 
information that pertains solely to a deceased individual may not be withheld under 
section 552.130. See Afoore, 589 S.W.2d 489; Justice v. Belo Broadcasting Corp., 472 F. 
Supp. 145 (N.D. Tex. 1979); Attorney General Opinions JM-229, H-917; ORD 272. Upon 
review, we find the department must withhold the motor vehicle record information we have 
marked under section 552.130 ofthe Government Code.3 

In summary, the department must withhold (1) the information we have marked under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code, (2) the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy, (3) the information we have 
marked under section 552.117(a)(l) of the Government Code to the extent the individual at 
issue timely requested confidentiality under section 552.024 of the Government Code, (4) 
the information we have marked under section 552.117(a)(2) of the Government Code, (5) 
the information we have marked under section 552.1175 if the agent at issue was a criminal 
investigator of the United States as described by article 2.122(a) of the Code of Criminal 
Procedure and elected to restrict access to his information in accordance with 

3We note section 552.l30(c) of the Government Code allows a governmental body to redact the 
infonnation described in subsection 552.130(a) without the necessity of seeking a decision from the attorney 
general. See Gov't Code § 552.130(c)). If a governmental body redacts such information, it must notify the 
requestor in accordance with section 552.130(e ). See id. § 552.130(d), (e). 
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section 1175(b), and (6) the motor vehicle record infom1ation we have marked under 
section 552.130 of the Government Code. The department must release the remaining 
information. 4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

David L. Wheelus 
Assistant Attorney General 
Open Records Division 

DLW/akg 

Ref: ID# 516173 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

'We note the information being released contains social security numbers. Section 552.l47(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office. See Gov't Code § 552.147(b ). 


