
ATTORNEY GENERAL OF TEXAS 

March 13,2014 

Ms. Sharon Alexander 
Associate General Counsel 

---···-----
GREG ABBOTT 

Texas Department of Transportation 
125 East 11th Street 
Austin, Texas 78701-2483 

Dear Ms. Alexander: 

OR2014-04286 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 517208. 

The Texas Department ofTransportation (the "department") received a request for specified 
information relating to solicitation numbers 86-2IDP5042, 86-2RFP5012, 86-2IDP5039, 
32-314P5046, 32-4RFP5076, 32-313P5041, and 32-321P5045. You claim some of the 
submitted information is excepted from disclosure under section 552.104 of the Government 
Code. Additionally, you state release of some of the submitted information may implicate 
the proprietary interests of a number of third parties. Accordingly, you state, and provide 
documentation showing, you notified the third parties of the request for information and of 
the right of each to submit arguments to this office as to why the submitted information 
should not be released. See Gov't Code § 552.305( d); see also Open Records Decision 
No. 542 (1990) (statutory predecessor to section 552.305 permits governmental body to rely 
on interested third party to raise and explain applicability of exception in the Act in certain 
circumstances). We have received comments from Binkley & Barfield, Inc. ("Binkley"); 
CP&Y; Dannenbaum Engineering ("Dannenbaum"); and Kellogg Brown & Root Services, 
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Inc. ("KBR"). We have reviewed the submitted arguments and the submitted information, 
a portion of which you state constitutes a representative sample. 1 

Initially, you state some of the requested information pertaining to solicitation 
numbers 86-2IDP5042, 86-2RFP5012, and 86-2IDP5039 was the subject of a previous 
request for information, as a result of which this office issued Open Records Letter 
No. 2014-01439 (20 14). In that ruling, we determined the department must withhold the 
marked insurance policy numbers under section 552.136 of the Government Code and must 
release the remaining information at issue. We have no indication there has been any change 
in the law, facts, or circumstances on which the previous ruling was based. Accordingly, the 
department must rely on Open Records Letter No. 2014-01439 as a previous determination 
and withhold or release the information pertaining to solicitation numbers 86-2IDP5042, 
8 6-2RFP5 012, and 86-2IDP50 3 9 in accordance with that ruling. See Open Records Decision 
No. 673 (200 1) (so long as law, facts, and circumstances on which prior ruling was based 
have not changed, first type of previous determination exists where requested information 
is precisely same information as was addressed in prior attorney general ruling, ruling is 
addressed to same governmental body, and ruling concludes that information is or is not 
excepted from disclosure). We will consider the submitted arguments against release of the 
submitted information, which was not previously requested and ruled upon by this office. 

The department and Dannenbaum each raise section 552.104 ofthe Government Code for 
some of the submitted information. Section 552.104 excepts from disclosure "information 
that, if released, would give advantage to a competitor or bidder." Gov't Code § 552.1 04(a). 
The purpose of section 552.104 is to protect a governmental body's interests in competitive 
bidding situations where the governmental body wishes to withhold information in order to 
obtain more favorable offers. See Open Records Decision No. 592 (1991) (purpose of 
section 552.104 is to protect governmental body's interest in competitive bidding situation). 
Because section 5 52.104 protects the interests of governmental bodies, not third parties, we 
will not consider Dannenbaum's claim under this section. Section 552.104 protects 
information from disclosure if the governmental body demonstrates potential harm to its 
interests in a particular competitive situation. See Open Records Decision No. 463 (1987). 
Moreover, section 552.104 requires a showing of some actual or specific harm in a particular 
competitive situation; a general allegation that a competitor will gain an unfair advantage 
will not suffice. Open Records Decision No. 541 at 4 (1990). This office has long held that 
section 552.104 does not except information relating to competitive bidding situations once 
a contract has been executed. See, e.g., Open Records Decision Nos. 541 (1990), 514 
( 1988), 306 ( 1982), 184 ( 1978), 75 ( 1975). 

'We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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You state the information pertaining to solicitation numbers 32-314P5046 and 32-4RFP5076, 
which you have submitted as Exhibit D, was submitted in connection with a specific 
competitive procurement. You further state the contracts arising from that process have not 
yet been executed. Y au claim release of the information at issue would undermine the 
contract negotiation process and result in less competition because each potential competitor 
would have advance knowledge of the capabilities and plans of its competitors. Based on 
your representations and our review, we conclude you have demonstrated the applicability 
of section 552.104 to the information at issue. Accordingly, the department may withhold 
Exhibit D under section 552.104 of the Government Code until such time as a contract has 
been executed.2 See Open Records Decision No. 170 at 2 (1977) (release of bids while 
negotiation of proposed contract is in progress would necessarily result in an advantage to 
certain bidders at expense of others and could be detrimental to public interest in contract 
under negotiation). 

We now turn to the submitted arguments against disclosure of the information relating to 
solicitation numbers 32-313P5041 and 32-321P5045. We note an interested third party is 
allowed ten business days after the date of its receipt of the governmental body's notice 
under section 552.305( d) to submit its reasons, if any, as to why information relating to that 
party should be withheld from public disclosure. See Gov't Code§ 552.305(d)(2)(B). As 
of the date of this letter, we have not received comments from any of the remaining third 
parties explaining why the information at issue should not be released. Therefore, we have 
no basis to conclude any of the remaining third parties has a protected proprietary interest in 
the submitted information. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) 
(to prevent disclosure of commercial or financial information, party must show by specific 
factual evidence, not conclusory or generalized allegations, that release of requested 
information would cause that party substantial competitive harm), 552 at 5 (1990) (party 
must establish prima facie case that information is trade secret), 542 at 3. Accordingly, the 
department may not withhold any of the information relating to solicitation 
numbers 32-313P5041 and 32-321 P5045 on the basis of any proprietary interest any of the 
remaining third parties may have in the information. 

CP&Y, Dannenbaum, and KBR each argue their information is excepted from disclosure 
under section 552.110 of the Government Code. Section 552.110 protects (1) trade secrets 
and (2) commercial or financial information the disclosure of which would cause substantial 
competitive harm to the person from whom the information was obtained. See Gov't Code 
§ 552.110(a)-(b). Section 552.110(a) protects trade secrets obtained from a person and 
privileged or confidential by statute or judicial decision. I d. § 552.11 O(a). The Texas 
Supreme Court has adopted the definition of trade secret from section 757 of the Restatement 
of Torts, which holds a trade secret to be: 

2As our ruling for this infonnation is dispositive, we need not address Dannenbaum's or KBR's 
arguments against its disclosure. 
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any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business ... in that it is not simply 
information as to single or ephemeral events in the conduct of the 
business .... A trade secret is a process or device for continuous use in the 
operation of the business .... [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 776 (Tex. 1958). In determining whether particular information constitutes a trade 
secret, this office considers the Restatement's definition of trade secret as well as the 
Restatement's list of six trade secret factors. 3 RESTATEMENT OF TORTS§ 757 cmt. b. This 
office must accept a claim that information subject to the Act is excepted as a trade secret 
if a prima facie case for the exception is made and no argument is submitted that rebuts the 
claim as a matter of law. See ORD 552 at 5. However, we cannot conclude 
section 552.110(a) is applicable unless it has been shown the information meets the 
definition of a trade secret and the necessary factors have been demonstrated to establish a 
trade secret claim. Open Records Decision No. 402 (1983). We note pricing information 
pertaining to a particular contract is generally not a trade secret because it is "simply 
information as to single or ephemeral events in the conduct of the business," rather than "a 
process or device for continuous use in the operation of the business." RESTATEMENT OF 
TORTS§ 757 cmt. b; see also Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 255 
(1980), 232 ( 1979), 217 ( 1978). 

3The Restatement of Torts lists the following six factors as indicia of whether information constitutes 
a trade secret: 

(I) the extent to which the information is known outside of[the company]; 
(2) the extent to which it is known by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the value of the information to [the company] and [its] competitors; 
(5) the amount of effort or money expended by [the company] in developing the information; 
(6) the ease or difficulty with which the information could be properly acquired or duplicated 
by others. 

RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982), 255 at 2 (1980). 
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Section 552.110(b) protects "[ c ]ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.)" Gov't Code 
§ 552.11 O(b ). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release of the information at issue. Id; see also 661 at 5. 

CP&Y and KBR each assert portions of their information constitute trade secrets under 
section 552.110(a) ofthe Government Code. Upon review, we conclude CP&Y and KBR 
have failed to establish a prima facie case that any portion of their information meets the 
definition of a trade secret. We further find CP&Y and KBR have not demonstrated the 
necessary factors to establish a trade secret claim for their information. See ORD 402. 
Therefore, none of CP&Y's or KBR's information may be withheld under 
section 552.11 O(a). 

Dannenbaum and KBR each argue portions of their information consist of commercial 
information the release of which would cause substantial competitive harm under 
section 552.11 O(b) of the Government Code. Upon review, we find Dannenbaum and KBR 
have made only conclusory allegations that the release of any of their information would 
result in substantial harm to their competitive positions. See Open Records Decision 
Nos. 661 (for information to be withheld under commercial or financial information prong 
of section 552.110, business must show by specific factual evidence that substantial 
competitive injury would result from release of particular information at issue), 509 at 5 
(1988) (because costs, bid specifications, and circumstances would change for future 
contracts, assertion that release of bid proposal might give competitor unfair advantage on 
future contracts is too speculative), 319 at 3 (information relating to organization and 
personnel, professional references, market studies, qualifications, and pricing are not 
ordinarily excepted from disclosure under statutory predecessor to section 552.11 0), 175 at 4 
(1977) (resumes cannot be said to fall within any exception to the Act). Accordingly, none 
ofDannenbaum's or KBR's information may be withheld under section 552.110(b). 

In summary, the department must rely on Open Records Letter No. 2014-01439 as a previous 
determination and withhold or release the information pertaining to solicitation 
numbers 86-2IDP5042, 86-2RFP5012, and 86-2IDP5039 in accordance with that ruling. The 
department may withhold Exhibit D under section 552.104 of the Government Code until 
such time as a contract has been executed. The department must release Exhibit C. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/openl 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

!J~Y?(~tl-
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/som 

Ref: ID# 517208 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

AECOM Technical Services, Inc. 
5757 Woodway, Suite 101 West 
Houston, Texas 77057 
(w/o enclosures) 

Atkins 
1250 Wood Branch Park Drive 
Suite 300 
Houston, Texas 77042 
(w/o enclosures) 

Michael Baker Jr. Inc. 
2221 East Lamar Boulevard 
Suite 600 
Arlington, Texas 76006 
(w/o enclosures 

AMEC Environmental & Infrastructure 
3520 Executive Center Drive, Suite 200 
Austin, Texas 78731 
(w/o enclosures) 

Atkins North America 
10100 Reunion Place, Suite 850 
San Antonio, Texas 78216 
(w/o enclosures) 

Mr. Larry Barfield 
President 
Binkley & Barfield 
1710 Seamist Drive 
Houston, Texas 77008 
(w/o enclosures) 
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Mr. Antonio "Tony" Romo II 
Vice President 
Binkley & Barfield, Inc. 
1801 Gateway, Suite 13 
Richardson, Texas 75080 
(w/o enclosures) 

Bridgefarmer & Associates, Inc. 
12801 North Central Expressway 
Suite 400 
Dallas, Texas 75243 
(w/o enclosures) 

Brown & Gay Engineers, Inc. 
7000 North Mopac, Suite 330 
Austin, Texas 78731 
(w/o enclosures) 

CH2M Hill, Inc. 
9311 San Pedro A venue, Suite 800 
San Antonio, Texas 75216 
(w/o enclosures) 

J. J. Roohms, P. E. 
Chief Operating Officer 
CP&Y, Inc. 
1820 Regal Row 
Dallas, Texas 75235 
(w/o enclosures) 

Halff Associates, Inc. 
1201 North Bowser Road 
Richardson, Texas 75081 
(w/o enclosures) 

HDR Engineering, Inc. 
1 7111 Preston Road, Suite 200 
Dallas, Texas 75248 
(w/o enclosures) 

Binkley & Barfield, Inc. 
19315 FM 1141, Suite 308 
San Antonio, Texas 78266 
(w/o enclosures) 

Brown & Gay Engineers, Inc. 
2595 Dallas Parkway, Suite 204 
Frisco, Texas 75034 
(w/o enclosures) 

CH2M Hill 
127 50 Merit Drive, Suite 11 00 
Dallas, Texas 75251 
(w/o enclosures) 

CivilCorp, LLC 
150 1 East Mockingbird Lane, Suite 406 
Victoria, Texas 79904 
(w/o enclosures) 

Mr. Bill Aleshire 
Riggs & Aleshire, P.C. 
For Dannenbaum Engineering 
700 Lavaca Street, Suite 920 
Austin, Texas 78701 
(w/o enclosures) 

HDR Engineering, Inc. 
81 0 Hesters Crosssing, Suite 120 
Round Rock, Texas 78681 
(w/o enclosures) 

HNTB Corporation 
5910 West Plano Pkwy, Suite 200 
Plano, Texas 75093 
(w/o enclosures) 
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HNTB Corporation 
130 East Travis, Suite 200 
San Antonio, Texas 78205 
(w/o enclosures) 

HNTB Corporation 
2494 Central Boulevard, Suite A 
Brownsville, Texas 78520 
(w/o enclosures) 

H.W. Lochner, Inc. 
810 Resters Crossing, Suite 225 
Round Rock, Texas 78681 
(w/o enclosures) 

Jacobs Engineering Group, Inc. 
2705 Bee Caves Road,Suite 300 
Austin, Texas 78746 
(w/o enclosures) 

Mr. Kenneth Hall 
KBR 
601 Jefferson Street, JE 1602 
Houston, Texas 77002 
(w/o enclosures) 

Kellogg Brown & Root Services, 
Inc. 
505 East Huntland Drive, Suite 100 
Austin, Texas 78752 
(w/o enclosures) 

Klotz Associates, Inc. 
1160 Dairy Ashford, Suite 500 
Houston, Texas 77079 
(w/o enclosures) 

Lina T. Ramey & Associates, Inc. 
1349 Empire Central, Suite 900 
Dallas, Texas 75247 
(w/o enclosures) 

HNTB Corporation 
2950 North Loop West, Suite 900 
Houston, Texas 77092 
(w/o enclosures) 

Huitt Zollars, Inc. 
3701 Executive Center Drive, Suite 101 
Austin, Texas 78731-1651 
(w/o enclosures) 

Jacobs Engineering Group 
7950 Elmbrook Drive 
Dallas, Texas 75247 
(w/o enclosures) 

Jacobs Engineering Group, Inc. 
911 Central Parkway North, Suite 425 
San Antonio, Texas 78232 
(w/o enclosures) 

Kellogg Brown & Root Services, Inc. 
1807 Ross A venue, Suite 450 
Dallas, Texas 75201 
(w/o enclosures) 

Kimley Horn & Associates 
12750 Merit Drive, Suite 1000 
Dallas, Texas 75251 
(w/o enclosures) 

LAN 
1 0101 Reunion Place, Suite 200 
San Antonio, Texas 78216 
(w/o enclosures) 

LJA 
2929 Briarpark Drive, Suite 600 
Houston, Texas 77042 
(w/o enclosures) 
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Lochner Rivera Mobility Partnership 
810 Hesters Crossing, Suite 225 
Round Rock, Texas 78681 
(w/o enclosures) 

Lockwood, Andrews & Newnam, 
Inc. 
10101 Reunion Place, Suite 200 
San Antonio, Texas 78216 
(w/o enclosures) 

Rodriguez Transportation Group, 
Inc. 
11211 Taylor Draper, Suite 100 
Austin, Texas 78759 
(w/o enclosures) 

S&B Infrastructure, Ltd. 
5408 North Tenth Street 
McAllen, Texas 78504 
(w/o enclosures) 

TranSystems 
3200 Southwest Freeway, Suite 1350 
Houston, Texas 77027 
(w/o enclosures) 

URS Corporation 
9901 IH-10 West, Suite 350 
San Antonio, Texas 78230 
(w/o enclosures 

Ramos/LJA- Joint Venture 
14606 Kellywood Lane 
Houston, Texas 77079 
(w/o enclosures) 

Reynolds, Smith & Hills, Inc. 
Westpark Building 
8140 North Mopac Expwy, 2-100 
Austin, Texas 78759 
(w/o enclosures) 

Rummel, Klepper & Kahl, L.L.C. 
14515 Briarhills Parkway, Suite 100 
Houston, Texas 77077 
(w/o enclosures) 

S&BI 
3535 Sage Road 
Houston, Texas 77056 
(w/o enclosures) 

Unitech Consulting Engineers, Inc. 
2431 East Evans Road 
San Antonio, Texas 78259 
(w/o enclosures) 

URS Corporation 
9400 Amberglen Boulevard 
Austin, Texas 78729 
(w/o enclosures) 


