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GREG ABBOTT

March 27, 2014

Mr. Robert Martinez

Director The ruling you have requested has

Environmental Law Division been amended as a result of
Texas Commission on Environmental Quality

P.O. Box 13087 Iitigation and has been attached to
Austin, Texas 78711-3087 this document.

OR2014-05139
Dear Mr. Martinez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 517962 (TCEQ PIR No. 14-14824).

The Texas Commission on Environmental Quality (the “commission”) received a request for
six categories of information relating to a specified facility.! You state you have released
some information to the requestor. You indicate the commission does not have information
responsive to a portion of the request.” You claim some of the submitted information is
excepted from disclosure under sections 552.107 and 552.111 of the Government Code. You
also state release of the remaining submitted information may implicate the proprietary
interests of Waste Control Specialists, L.L.C. (“WCS”) and U.S. Bank National Association
(“U.S. Bank™). Accordingly, you state, and provide documentation showing, you notified
these third parties of the request for information and of their right to submit arguments to this
office as to why the submitted information should not be released. See Gov’t Code
§ 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor to
section 552.305 permits governmental body to rely on interested third party to raise and

'We note the commission sought and received clarification of the request. See Gov’t Code
§ 552.222(b) (providing that if request for information is unclear, governmental body may ask requestor to
clarify request).

*The Actdoes not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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explain applicability of exception in the Act in certain circumstances). We have received
comments from WCS. We have also received comments from the requestor. See Gov’t
Code § 552.304 (interested party may submit comments stating why information should or
should not be released). We have considered the submitted arguments and reviewed the
submitted representative sample of information.’

Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice to submit its reasons, if any, as to why information
relating to that party should not be released. See id. § 552.305(d)}(2)(B). As of the date of
this letter, we have only received comments from WCS on why the company’s submitted
information should not be released. Therefore, we have no basis to conclude U.S. Bank has
a protected proprietary interest in the submitted information. See id. § 552.110(a)-(b); Open
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3. Accordingly, the commission may not withhold any portion of the
submitted information on the basis of any proprietary interest U.S. Bank may have in it.

Next, WCS states the submitted document entitled “Contran Corporation Organizational
Chart” (the “chart™) was the subject of a previous request for information, in response to
which this office issued Open Records Letter No. 2012-02758 (2012). In that ruling, in
pertinent part, we concluded the commission must withhold the chart under section 552.110
of the Government Code. As we have no indication that there has been any change in the
law, facts, or circumstances on which the previous ruling was based, we conclude the
commission must rely on Open Records Letter No. 2012-02758 as a previous determination
and withhold the chart, which we have marked, in accordance with that ruling. See Open
Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior
ruling was based have not changed, first type of previous determination exists where
requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes
information is or is not excepted from disclosure). However, as the remaining information
is not encompassed by this previous ruling, we will address whether any of the remaining
information must be withheld under the Act.

Next, we consider WCS’s arguments under sections 552.101 and 552.110 of the Government
Code for the remaining information in Attachment C. Section 552.101 excepts from
disclosure “information considered to be confidential by law, either constitutional, statutory,
or by judicial decision.” Gov’t Code § 552.101. This section encompasses information

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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protected by section 382.041 of the Health and Safety Code, which provides in part that “a
member, employee, or agent of the commission may not disclose information submitted to .
the commission relating to secret processes or methods of manufacture or production that is
identified as confidential when submitted.” Health & Safety Code § 382.041(a). Thisoffice
has concluded section 382.041 protects information submitted to the commission if a prima
facie case is established that the information constitutes a trade secret under the definition
set forth in the Restatement of Torts and if the submitting party identified the information
as being confidential in submitting it to the commission, See Open Records Decision
No. 652 (1997). The commission states, as does WCS, that some of the submitted
information was designated as being confidential when it was provided to the commission.*
Thus, the information at issue is confidential under section 382.041 to the extent this
information constitutes a trade secret. Because section 552.110(a) of the Government Code
also protects trade secrets, we will address WCS’s claims for the information at issue under
section 552.110(a) of the Government Code.

Section 552.110 protects the proprietary interests of private parties with respect to two types
of information: (1) “[a] trade secret obtained from a person and privileged or confidential
by statute or judicial decision” and (2) “[c]Jommercial or financial information for which it
is demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110. Section 552.110(a) protects the proprietary interests of private parties by
excepting from disclosure information that is trade secrets obtained from a person and
information that is privileged or confidential by statute or judicial decision. Id. § 552.110(a).
The Texas Supreme Court has adopted the definition of a “trade secret” from section 757 of
the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763, 776 (Tex. 1958); see
also ORD 552 at 2. Section 757 provides a trade secret to be as follows:

[Alny formula, pattern, device or compilation of information which is used
in one’s business, and which gives [one] an opportunity to obtain an
advantage over competitors who do not know or use it. It may be a formula
for a chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the business,
as, for example, the amount or other terms of a secret bid for a contract or the
salary of certain employees . . . . A trade secret is a process or device for

*We note information is ordinarily not confidential under the Act simply because the party submitting
the information anticipates or requests confidentiality for the information. See Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a governmental body cannot, through an
agreement or contract, overrule or repeal provisions of the Act. See Attorney General Opinion IM-672 (1987);
Open Records Decision Nos. 541 at 3 (1990) (“[T]he obligations of a governmental body under [the Act]
cannot be compromised simply by its decision to enter into a contract.”), 203 at 1 (1978) (mere expectation of
confidentiality by person supplying information did not satisfy requirements of statutory predecessor to Gov’t
Code § 552.110).




Mr. Robert Martinez - Page 4

continuous use in the operation of the business. Generally it relates to the
production of goods, as, for example, a machine or formula for the
production of an article. It may, however, relate to the sale of goods or to
other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939) (citation omitted); see also Huffines, 314
S.W.2d at 776. In determining whether particular information constitutes a trade secret, this
office considers the Restatement’s definition of trade secret, as well as the Restatement’s list
of six trade secret factors.” See RESTATEMENT OF TORTS § 757 cmt. b. This office must
accept a claim that information subject to the Act is excepted as a trade secret if a prima facie
case for exemption is made and no argument is submitted that rebuts the claim as a matter
oflaw. ORD 552 at 5-6. However, we cannot conclude that section 552.110(a) is applicable
unless it has been shown that the information meets the definition of a trade secret and the
necessary factors have been demonstrated to establish a trade secret claim. Open Records
Decision No. 402 (1983).

Section 552.110(b) protects “[cJommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information atissue. Id.; ORD 661 at 5-6 (business enterprise must
show by specific factual evidence that release of information would cause it substantial
competitive harm).

WCS claims section 552.110 for the information in Attachment C, arguing some of the
information at issue constitutes trade secrets of the company. WCS also contends release of
some of the information at issue would result in substantial competitive harm to the

*There are six factors the Restatement gives as indicia of whether information qualifies as a trade
secret:

(1) the extent to which the information is known outside of [the company’s] business;

(2) the extent to which it is known by employees and others involved in [the company’s]
business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and to [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;
and

(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 ¢mt. b; see afso Open Records Decision Nos. 319 at 2 (1982), 306 at 2 (1982),
255 at 2 {1980).
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company. Having considered WCS’s arguments and reviewed the information at issue, we
conclude WCS has demonstrated that a portion of the information at issue, including the
company’s client information, consists of commercial or financial information, disclosure
of which would cause the company substantial competitive harm. Accordingly, the
commission must withhold the information we have marked and indicated under
section 552.110(b).° However, we find WCS has neither established that the remaining
information at issue constitutes a trade secret of the company under section 552.110(a) nor
made the specific factual or evidentiary showing required by section 552.110(b) that the
release of the remaining information would cause WCS substantial competitive harm. See
ORD 319 (statutory predecessor to section 552.110 generally not applicable to information
relating to organization and personnel, market studies, professional references, qualifications
and experience, and pricing). Therefore, the commission may not withhold any of the
remaining information under section 552.110 of the Government Code.

Section 552.101 of the Government Code encompasses the Texas Homeland Security Act
(the “HSA™). As part of the HSA, sections 418.178 and 418.181 were added to chapter 418
of the Government Code. These provisions make certain information related to terrorism
confidential. The fact information may generally be related to an emergency preparedness
or a security system does not make the information per se confidential under the provisions
of the HSA. See Open Records Decision No. 649 at 3 (1996) (language of confidentiality
provision controls scope of its protection). As with any confidentiality provision, a
governmental body or third party must adequately explain how the responsive information
falls within the scope of the HSA. See Gov’t Code § 552.301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies).

Section 418.178 of the Government Code provides:

(a) In this section, “explosive weapon” has the meaning assigned by
Section 46.01, Penal Code.

(b) Information is confidential if it is information collected, assembled, or
maintained by or for a governmental entity and:

(1) is more than likely to assist in the construction or assembly of an
explosive weapon or a chemical, biological, radiological, or nuclear
weapon of mass destruction; or

(2) indicates the specific location of:
(A)achemical, biological agent, toxin, or radioactive material

that i1s more than likely to be used in the construction or
assembly of such a weapon; or

®As our ruling is dispositive for this information, we need not address WCS’s remaining arguments.
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(B) unpublished information relating to a potential vaccine or
to a device that detects biological agents or toxins.

Id. § 418.178. The fact that information may generally relate to biological toxins does not
make the information per se confidential under section 418.178. See ORD 649 at 3. WCS
explains the information at issue reveals information pertaining to radioactive materials that
would likely assist in the construction or assembly of the types of weapons contemplated by
section 418.178. Upon review, we find the information we have marked in Attachment C
is confidential under section 418.178. Therefore, the commission must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 418.178(b)(1) of the Government Code. However, WCS has failed to
demonstrate the remaining information is confidential under section 418.178 of the
Government Code. Thus, the commission may not withhold any portion of the remaining
information under section 552.101 of the Government Code on that basis.

The commission claims the information in Attachment B is protected from release under
section 552.107(1) of the Government Code. Section 552.107(1) protects information that
comes within the attorney-client privilege. See Gov’t Code § 552.107(1). When asserting
the attorney-client privilege, a governmental body has the burden of providing the necessary
facts to demonstrate the elements of the privilege in order to withhold the information at
issue. See Open Records Decision No. 676 at 6-7 (2002). First, a governmental body must
demonstrate the information constitutes or documents a communication. /d. at 7. Second,
the communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body. See TEX. R. EVID. 503(b)(1).
The privilege does not apply when an attorney or representative is involved in some
capacity other than that of providing or facilitating professional legal services to the client
governmental body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in capacity other than that of attorney). Governmental attorneys often act in capacities
other than that of professional legal counsel, such as administrators, investigators, or
managers. Thus, the mere fact that a communication involves an attorney for the government
does not demonstrate this element. Third, the privilege applies only to communications
between or among clients, client representatives, lawyers, lawyer representatives, and a
lawyer representing another party in a pending action and concerning a matter of common
interest therein. See TEX. R.EVID. 503(b)(1). Thus, a governmental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Lastly, the attorney-client privilege applies only to a confidential
communication, id., meaning it was “not intended to be disclosed to third persons other than
those to whom disclosure is made in furtherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission of the
communication.” Id 503(a)(5). Whether a communication meets this definition
depends on the intent of the parties involved at the time the information was
communicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997,
orig. proceeding). Moreover, because the client may elect to waive the privilege at any time,




Mr. Robert Martinez - Page 7

a governmental body must explain the confidentiality of a communication has been
maintained. Section 552.107(1) generally excepts an entire communication that is
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein).

You state the information at issue consists of communications involving commission
attorneys and employees and documents and notes created by and communicated between
commission attorneys and employees. You state the information at issue was made for the
purpose of facilitating the rendition of professional legal services to the commission and that
this information has remained confidential. Based on your representations and our
review, we find you have demonstrated the applicability of the attorney-client privilege to
Attachment B. Thus, the commission may generally withhold Attachment B under
section 552.107(1) of the Government Code.” We note, however, one of these e-mail strings
includes an e-mail received from and sent to non-privileged parties. Furthermore, if the
e-mail received from and sent to non-privileged parties is removed from the e-mail string and
stands alone, it is responsive to the request for information. Therefore, if the non-privileged
e-mail, which we have marked, is maintained by the commission separate and apart from the
otherwise privileged e-mail string in which it appears, then the commission may not withhold
this non-privileged e-mail under section 552.107(1) of the Government Code. In that event,
we will address your arguments under section 552.111 of the Government Code.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. Section 552.111 encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this
exception is to protect advice, opinion, and recommendation in the decisional process and
to encourage open and frank discussion in the deliberative process. See Austin v. City of San
Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.); Open
Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 6135, this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, opinions, recommendations, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of
policy issues among agency personnel. Id.; see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related

’As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist.
v, Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.); see ORD 615 at 5.
But if factual information is so inextricably intertwined with material involving advice,
opinion, or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

Section 552.111 can also encompass communications between a governmental body and a
third-party, including a consultant or other party with a privity of interest. See Open Records
Decision Nos. 631 at 2 (section 552.111 encompasses information created for governmental
body by outside consultant acting at governmental body’s request and performing task that
is within governmental body’s authority), 561 at 9 (1990) (section 552.111 encompasses
communications with party with which governmental body has privity of interest or common
deliberative process), 462 at 14 (1987) (section 552.111 applies to memoranda prepared by
governmental body’s consultants). For section 552.111 to apply, the governmental body
must identify the third party and explain the nature of its relationship with the governmental
body. Section 552.111 is not applicable to a communication between the governmental body
and a third party unless the governmental body establishes it has a privity of interest or
common deliberative process with the third party. See ORD 561 at 9.

Upon review, we find you have not demonstrated a privity of interest between the
commission and the non-privileged parties in the communication at issue. Additionally, the
remaining information in Attachment B does not consist of advice, opinions, or
recommendations on a policymaking matter. Accordingly, the commission may not withhold
this information under section 552.111 of the Government Code on the basis of the
deliberative process privilege.

Section 552.111 also encompasses the attorney work product privilege found in rule 192.5
of the Texas Rules of Civil Procedure. City of Garland, 22 S.W.3d at 360; Open Records
Decision No. 677 at 4-8 (2002). Rule 192.5 defines work product as

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.
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TeEX. R. CIv. P. 192.5. A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; ORD 677
at 6-8. In order for this office to conclude the information was made or developed in
anticipation of litigation, we must be satisfied

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for such litigation.

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear,” Id at 204; ORD 677 at 7.

Upon review, we find you have failed to demonstrate how the remaining information in
Attachment B was prepared in anticipation of litigation for the purposes of section 552.111.
Consequently, the commission may not withhold the remaining information as attorney work
product under section 552.111 of the Government Code.

WCS also claims section 552.136 of the Government Code, which provides in part that
~ “[nJotwithstanding any other provision of [the Act], a credit card, debit card, charge card, or
access device number that is collected, assembled, or maintained by or for a governmental
body is confidential.” Gov’t Code § 552.136(b); see id § 552.136(a) (defining “access
device”). This office has determined an insurance policy number is an access device for
purposes of this exception. See Open Records Decision No. 684 at 9 (2009). We have
marked insurance and bank account numbers the commission must withhold under
section 552.136 of the Government Code.

In summary, the commission: (1) must rely on Open Records Letter No. 2012-02758 as a
previous determination and withhold the chart we have marked in accordance with that
ruling; (2) must withhold the information we have marked and indicated under
section 552.110(b) of the Government Code; (3) must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with section 418.178
of the Government Code; (4) may generally withhold the e-mails in Attachment B under
section 552.107(1) of the Government Code; however, if the non-privileged e-mail we
marked is maintained by the commission separate and apart from the otherwise privileged
e-mail string in which it appears, then the commission may not withhold the non-privileged
e-mail under section 552.107(1) of the Government Code; (5) must withhold the insurance
and bank account numbers we marked under section 552.136 of the Government Code;
and (6) must release the remaining information.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp.//www.texasattornevgeneral.gov/open/
orl ruling info.shtiml, or call the Office of the Attorney General's Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
Britni Fabian

Assistant Attorney General
Open Records Division

BF/tch
Ref: ID#517962
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Ms. Pamela M. Giblin

Counsel for Waste Control Specialists, LL.C
Baker Botts, LLP

98 San Jacinto Boulevard, Suite 1500
Austin, Texas 78701-4078

(w/o enclosures)

Ms. M. Christine Poppe

U.S. Bank National Association
425 Walnut Street, CN-OH-WSIT
Cincinnati, Ohio 45202

(w/o enclosures)



Filed in The District Court
of Travis County, Texas

APR 17 2014
AL /w} pu.

Amalia Rodriguez-Mendoza,Il—erk

Cause No. D-1-GN-14-001030

WASTE CONTROL SPECIALIST LLC, § IN THE DISTRICT COURT OF
Plaintiff, § :
§
V. §
§ 126th JUDICIAL DISTRICT
THE HONORABLE GREG ABBOTT, §
ATTORNEY GENERAL OF TEXAS, §
Defendant. § TRAVIS COUNTY, TEXAS
AGREED FINAL JUDGMENT

On this date, the Court heard the parties’ motion for agreed final judgment. Plaintiff
Waste Control Specialist LLC, (WCS) and Defendant Greg Abbott, Attorney General of Texas,
(Attorney General) appeared by and through their respective attorneys and announced to the Court
that all matters of fact and things in controversy between them had been fully and finally resolved.

This is an action brought by Plaintiff to challenge Letter Ruling OR2014-05139 (the
“Ruling™). The Texas Commission on Environmental Quality (TCEQ) received a request from Mr.
Victor Alcorta (the “Requestor”) pursuant to the Public Information Act (the “PIA”), Tex. Gov’t
Code ch. 552, for certain documents submitted to TCEQ by WCS. These documents contain
information which WCS claims is confidential, proprietary, trade secret, and commercial and
financial information exempt from disclosure under the PIA. TCEQ requested a ruling from the
Open Records Division of the Office of the Attorney General (“ORD”). ORD subsequently issued
the Ruling, ordering the release of some of WCS’s Information, TCEQ holds the information that
has been ordered to be disclosed.

The parties represented to the Court that: (1) pursuant to Tex. Gov’t Code §
552.327(2) the Attorney General has determined and represents to the Court that the Requestor has

in writing voluntarily withdrawn his request for information, (2) in light of this withdrawal the

4837-4259-9695.1



lawsuit is now moot, and (3) pursuant to Tex. Gov’t Code § 552.327(1) the parties agree to the

dismissal of this cause.

IT IS THEREFORE ORDERED that:

1. Because the request was withdrawn, no information should be released in reliance on Letter
Ruling OR2014-05139. Letter Ruling OR2014-05139 should not be cited for any purpose as
a prior determination by the Office of the Attorney General under Tex. Gov’t Code §
552.301(f).

2. Within 30 days of the signing of this Final Judgment, the Office of the Attorney General
shall notify TCEQ in writing of this Final Judgment and shall attach a copy of this Final
Judgment to the written notice. In the notice, the Office of the Attorney General shall
instruct TCEQ that pursuant to Tex. Gov’t Code § 552.301(g) it shall not rely upon Letter
Ruling OR2014-05139 as a prior determination under Tex. Gov’t Code § 552.301(f) nor
shall it release any information in reliance on said Ruling, and if TCEQ receives any future
requests for the same or similar WCS information it must request a decision from the Office
of the Attorney General, which shall review the request without reference to Letter Ruling
OR2014-05139.

3. All costs of court are taxed against the parties incurring same.

4. This cause is hereby DISMISSED without prejudice.

SIGNED on @(‘(\hﬁ\ \r\‘ // |

JU
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AGREED:

fuele A fogic 6y Dot

PAMELAM.GIBLIN  / W¢T~ ",
State Bar No., 07858000

BAKER BOTTS L.L.P.

98 San Jacinto Blvd.

Austin, Texas 78701-4039

Telephone:  (512) 322-2678

Facsimile: (512) 322-8392

Pam.Giblin@bakerbotts.com

ATTORNEY FOR PLAINTIFF

4837-4258-9695.1

KIMBERLY {ZEGCHS

State Bar No. 24044140

Chief, Open Records Litigation
Administrative Law Division

P.O. Box 12548, Capitol Station

Austin, Texas 78711-2548

Telephone: (512) 475-4195

Facsimile: (512) 320-0167

Kimberly. Fuchs@texasattorneygeneral.gov

ATTORNEY FOR DEFENDANT ATTORNEY
GENERAL





