
April 17, 2014 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Halfreda Anderson-Nelson 
Senior Assistant General Counsel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Ms. Anderson-Nelson: 

OR2014-06399 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 519994 (DART ORR 10513). 

Dallas Area Rapid Transit ("DART") received a request for information pertaining to a 
specified incident. You claim the submitted information is excepted from disclosure under 
sections 552.101 and 552.103 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

Initially, we note some of the submitted information is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(17) information that is also contained in a public court record[.] 

Gov't Code § 552.022(a)(17). The submitted information contains a search warrant signed 
by a judge that is subject to section 552.022(a)(17) and must be released unless it is made 
confidential under the Act or other law. See id. Although you assert this information is 
excepted from disclosure under section 552.101 of the Government Code in conjunction with 
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common-law privacy, we note information that has been filed with a court is not protected 
by common-law privacy. See Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992) 
(common-law privacy not applicable to court-filed document). Additionally, although you 
also raise section 552.103 of the Government Code for this information, this section is 
discretionary and does not make information confidential under the Act. See Dallas Area 
Rapid Transit v. Dallas Morning News, 4 S. W.3d 469, 4 75-76 (Tex. App.-Dallas 1999, no 
pet.) (governmental body may waive section 5 52.1 03 ); Open Records Decision Nos. 542 at 4 
(1990) (statutory predecessor to section 552.103 may be waived); see also Open Records 
Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Therefore, DART 
may not withhold the information subject to section 552.022 under section 552.101 in 
conjunction with common-law privacy or under section 552.103. However, we will address 
your arguments under sections 552.101 and 552.103 for the remaining information that is not 
subject to section 552.022. 

We next address your argument under section 5 52.1 03 of the Government Code as it is 
potentially the most encompassing exception you raise. Section 552.103 provides, in part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the information that it seeks to 
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation 
was pending or reasonably anticipated on the date the governmental body received the 
request for information, and (2) the information at issue is related to the pending or 
anticipated litigation. See Univ. ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d479, 481 
(Tex. App.-Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 
S.W.2d210, 212 (Tex. App.-Houston [1stDist.] 1984, writrefdn.r.e.). The governmental 
body must meet both prongs of this test for information to be excepted from disclosure under 
section 552.103(a). See Open Records Decision No. 551 at 4 (1990). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
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litigation is reasonably anticipated, the governmental body must provide this office "concrete 
evidence showing that the claim that litigation may ensue is more than mere conjecture." !d. 
Concrete evidence to support a claim that litigation is reasonably anticipated may include, 
for example, the governmental body's receipt of a letter containing a specific threat to sue 
the governmental body from an attorney for a potential opposing party. 1 Open Records 
Decision No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation 
must be "realistically contemplated"). On the other hand, this office has determined if an 
individual publicly threatens to bring suit against a governmental body, but does not actually 
take objective steps toward filing suit, litigation is not reasonably anticipated. See Open 
Records Decision No. 331 (1982). We also note that the fact that a potential opposing party 
has hired an attorney who makes a request for information does not establish that litigation 
is reasonably anticipated. See Open Records Decision No. 361 (1983). 

You contend DART reasonably anticipated litigation on the date DART received the present 
request for information because the requestor is an attorney who represents the victim in the 
incident at issue and asks for DART's liability insurance carrier or claims department to 
contact the requestor regarding the incident. However, you do not inform our office that, at 
the time DART received the present request, anyone had taken any concrete steps toward the 
initiation of litigation regarding this matter. Consequently, we find you have failed to 
demonstrate DART reasonably anticipated litigation on the date it received the request for 
information. As such, we conclude DART may not withhold the remaining information 
under section 5 52.103. 

Section 5 52.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information that is ( 1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. I d. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. 

You raise common-law privacy for some of the remaining information and cite to Morales 
v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) in support of your 
argument. In Ellen, the court addressed the applicability of the common-lawprivacydoctrine 
to files of an investigation of allegations of sexual harassment. Here, however, the 
information at issue does not pertain to allegations of sexual harassment. Therefore, the 

1In addition, this office has concluded that litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decision No. 288 (1981). 
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common-law privacy protection afforded in Ellen is not applicable to the information at 
issue, and DART may not withhold the information under section 552.101 on that basis. 

We note this office has concluded some kinds of medical information are generally highly 
intimate or embarrassing. See Open Records Decision No. 455 (1987). Additionally, the 
common-law right to privacy protects the identifying information of a complainant in certain 
situations based on the facts of the case. See Open Records Decision No. 394 (1983); see 
also Open Records Decision No. 339 (1982) (concluding common-law privacy protects 
identifying information of victim of serious sexual offense). Upon review, we find some of 
the remaining information satisfies the standard articulated by the Texas Supreme Court in 
Industrial Foundation. However, the requestor is the attorney for the person whose privacy 
rights are implicated and he has a special right of access to his client's information that 
would ordinarily be withheld to protect his client's privacy interests. See Gov't Code 
§ 552.023(a)-(b) (governmental body may not deny access to person or person's 
representative to whom information relates on grounds that information is considered 
confidential under privacy principles). Accordingly, DART may not withhold the requestor's 
client's information under section 552.101 in conjunction with common-law privacy. DART 
must withhold the information we have marked and indicated that pertains to individuals 
other than the requestor's client under section 552.101 in conjunction with common-law 
privacy. We find none of the remaining information that pertains to individuals other than 
the requestor's client is highly intimate or embarrassing and not oflegitimate public concern. 
Therefore, DART may not withhold the remaining information under section 552.101 on that 
basis. 

We note portions of the remaining information are subject to section 552.130 of the 
Government Code.2 Section 552.130 provides information relating to a motor vehicle 
operator's or driver's license or permit, a motor vehicle title or registration, or a personal 
identification document issued by an agency of Texas or another state or country is excepted 
from public release. !d. § 552.130(a). We conclude DART must withhold the information 
we have marked under section 552.130.3 

We note some of the remaining information appears to be subject to copyright law. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Jd; see Open Records Decision No. 109 (1975). If a member of 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 

3We note section 552.130(c) of the Government Code allows a governmental body to redact the 
information described in subsection 552.130(a) withoutthe necessity of seeking a decision from the attorney 
general. Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the 
requestor in accordance with section 552.130(e). See id. § 552.130(d), (e). 
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the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, DART must withhold the information we have marked and indicated under 
section 552.101 of the Government Code in conjunction with common-law privacy. DART 
must withhold the information we have marked under section 552.130 ofthe Government 
Code. DART must release the remaining information; however, any information protected 
by copyright may only be released in accordance with copyright law~ 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

c?~ 7.~ 
Lindsay E. H~ 
Assistant Attorney General 
Open Records Division 

LEH/akg 

Ref: ID# 519994 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

4The information being released in this instance includes information that is confidential with respect 
to the general public. See Gov't Code§ 552.023(a). Accordingly, if DART receives another request for this 
information from an individual other than this requestor or his client, DART must again seek a ruling from this 
office. 


