
May 20,2014 

Mr. Ricardo Lopez 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Counsel for North East Independent School District 
Schulman, Lopez & Hoffer, L.L.P. 
517 Soledad Street 
San Antonio, Texas 78205 

Dear Mr. Lopez: 

OR2014-08581 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 523454. 

The North East Independent School District (the "district"), which you represent, received 
a request for the names of people who applied for the head football coach position at 
Madison High School. You claim the submitted information is excepted from disclosure 
under sections 552.101 and 552.104 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes. 
Section 21.355 ofthe Education Code provides, in relevant part, as follows: 

(a) A document evaluating the performance of a teacher or administrator is 
confidential. 

Educ. Code§ 21.355(a). This office has interpreted section 21.355 to apply to any document 
that evaluates, as that term is commonly understood, the performance of a teacher or 
administrator. See Open Records Decision No. 643 (1996). In Open Records Decision 
No. 643, we determined for purposes of section 21.355, the word "teacher" means a person 
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who is required to and does in fact hold a teaching certificate under subchapter B of 
chapter 21 of the Education Code and who is in the process of teaching, as that term is 
commonly defined, at the time of the evaluation. See id. at 4. 

You contend the submitted list of names was prepared in conjunction with the district's 
evaluations of the educators who applied for the position and is, therefore, exempt from 
disclosure. Upon review, we find you have failed to demonstrate how any of the submitted 
information constitutes an evaluation for the purposes of section 21.355 of the Education 
Code. Therefore, the district may not withhold the submitted information under 
section 552.101 of the Government Code in conjunction with section 21.355 of the 
Education Code. 

Section 552.104 of the Government Code excepts from disclosure "information that, if 
released, would give advantage to a competitor or bidder." Gov't Code § 552.1 04(a). The 
purpose of section 552.104 is to protect the purchasing interests of a governmental body in 
competitive bidding situations where the governmental body wishes to withhold information 
in order to obtain more favorable offers and to protect a governmental body's interests in 
certain other competitive situations. See Open Records Decision Nos. 593 (1991), 592 
(1991) (construing statutory predecessor). Section 552.104 protects information from 
disclosure if the governmental body demonstrates potential harm to its interests in a 
particular competitive situation. See Open Records Decision No. 463 (1987). 

This office has also held a governmental body may also seek protection as a competitor in 
the marketplace under section 552.104 and avail itself of the "competitive advantage" aspect 
of this exception if it can satisfY two criteria. See id. First, the governmental body must 
demonstrate it has specific marketplace interests. See id. at 3. Second, the governmental 
body must demonstrate a specific threat of actual or potential harm to its interests in a 
particular competitive situation. See id. at 5. Thus, the question of whether the release of 
particular information will harm a governmental body's legitimate interests as a competitor 
in a marketplace depends on the sufficiency ofthe governmental body's demonstration ofthe 
prospect of specific harm to its marketplace interests in a particular competitive situation. 
See id. at 10. 

In both instances, the governmental body must demonstrate actual or potential harm to its 
interests in a particular competitive situation. See Open Records Decision Nos. 593 at 2, 463 
(1987), 453 at 3 (1986). A general allegation of a remote possibility of harm is not sufficient 
to invoke section 552.104. See ORD 593 at 2. 

The district states it is a regular function of the district to hire new head football coaches for 
the district's schools. The district contends it is in competition with other similarly situated 
school districts for high school football coaches. The district further contends the release of 
the names of unsuccessful candidates for the position will place the district at a competitive 
disadvantage. Upon review, we find you have not demonstrated the district has an ongoing 
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competitive interest that would be harmed by release of the information at issue. Further, 
you have not demonstrated release of the information at issue would result in any actual or 
specific harm to the district's marketplace interests in a particular competitive situation. 
Therefore, we find the district has failed to demonstrate the applicability of section 5 52.104 
of the Government Code to the submitted information, and it may not be withheld on that 
basis. As you raise no other exceptions to disclosure, the submitted information must be 
released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl _ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

ttorney General 
Open Records Division 

PT/dls 

Ref: ID# 523454 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


