GREG ABBOTT

May 23, 2014

Ms. Alexis G. Allen

Counsel for the City of Lancaster

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
500 North Akard Street

Dallas, Texas 75201

0OR2014-08880
Dear Ms. Allen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 523722.

The City of Lancaster (the “city”), which you represent, received a request for the first and
last names of all police officers. The city received a second request for the first and last
names, job title, department, total base income, and overtime information concerning all city
employees.' You claim some of the submitted information is excepted from disclosure under
sections 552.101 and 552.108 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted information.

You state the city inadvertently provided the second requestor access to a portion of the
requested information in response to a prior request. We note the Act does not permit
selective disclosure of information to the public. See Gov’t Code §§ 552.007(b), .021; Open
Records Decision No. 463 at 1-2 (1987). Information that has been voluntarily released to

"You state the city sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380,387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for
information, the ten-day period to request an attorney general ruling is measured from the date the request is
clarified or narrowed).
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a member of the public may not subsequently be withheld from another member of the
public, unless public disclosure of the information is expressly prohibited by law or the
information is confidential under law. See Gov’t Code § 552.007(a); Open Records Decision
Nos. 518 at 3 (1989), 490 at 2 (1988), 400 (1983) (governmental body may waive right to
claim permissive exceptions to disclosure under Act, but it may not disclose information
made confidential by law). Accordingly, the city may not withhold previously released
information unless its release is expressly prohibited by law or the information is confidential
by law. We note section 552.108 is a discretionary exception to disclosure that protects a
governmental body’s interests and may be waived. See Open Records Decision No. 177 at 3
(1997) (statutory predecessor to section 552.108 subject to waiver). Thus, the city has
waived its claim under section 552.108 for any of the previously released information and
may not withhold any such information on this basis. However, you also claim
section 552.101 of the Government Code, which is a confidentiality provision for the
purposes of section 552.007 of the Government Code. Accordingly, we will consider your
claims under section 552.101 for the information that has been previously released. We will
also consider your arguments for the submitted information that has not been previously
released.

Next, we note the information at issue contains the name and title of a city police officer.
Section 552.022(a)(2) of the Government Code provides the name, sex, ethnicity, salary,
title, and dates of employment of each employee and officer of a governmental body are
expressly public under section 552.022 of the Government Code and may not be withheld
unless it is made confidential under the Act or other law. Gov’t Code § 552.022(a)(2).
Although you assert this information is excepted from disclosure under section 552.108 of
the Government Code, this section is a discretionary exception to disclosure that protects a
governmental body’s interests. See ORD 177. Therefore, section 552.108 does not
constitute other law for purposes of section 552.022(a)(2). Accordingly, the city may not
withhold the name and title under section 552.108. However, we will address your claim
under section 552.101 of the Government Code for the information subject to
section 552.022 because this section makes information confidential under the Act.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. For many years, this office determined section 552.101, in conjunction with
the common-law right to privacy, protected information from disclosure when “special
circumstances” exist in which the disclosure of information would place an individual in
imminent danger of physical harm. See, e.g., Open Records Decision Nos. 169 (1977)
(special circumstances required to protect information must be more than mere desire for
privacy or generalized fear of harassment or retribution), 123 (1976) (information protected
by common-law right of privacy if disclosure presents tangible physical danger). However,
the Texas Supreme Court has held freedom from physical harm does not fall under the
common-law right to privacy. Tex. Dep’t of Pub. Safety v. Cox Tex. Newspapers, L.P. &
Hearst Newspapers, L.L.C., 343 S.W.3d 112 (Tex. 2011) (holding “freedom from physical




Ms. Alexis G. Allen - Page 3

harm is an independent interest protected under law, untethered to the right of privacy”).
Instead, in Cox, the court recognized, for the first time, a separate common-law physical
safety exception to required disclosure that exists independent of the common-law right to
privacy. Id. at 118. Pursuant to this common-law physical safety exception, “information
may be withheld [from public release] if disclosure would create a substantial threat of
physical harm.” Id. In applying this new standard, the court noted “deference must be
afforded” law enforcement experts regarding the probability of harm, but further cautioned,
“vague assertions of risk will not carry the day.” Id. at 119.

You argue the information at issue identifies an undercover officer and release of the
information you have marked would jeopardize the safety and well-being of the undercover
officer. Upon review, we find you have demonstrated release of the information we have
marked would create a substantial threat of physical harm to this officer. Accordingly, the
city must withhold the information we have marked under section 552.101 in conjunction
with the common-law physical safety exception. However, we find the city has not
demonstrated release of the remaining information you have marked would place an
individual in imminent danger of physical harm. Therefore, the city may not withhold the
remaining information under section 552.101 on this basis.

You claim some of the remaining information is excepted under section 552.108(a)(1) of the
Government Code. Section 552.108(a)(1) excepts from disclosure “[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must reasonably explain how and why the release of the
requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).

You generally assert the remaining information you have marked is excepted under
section 552.108(a)(1). However, you do not inform us any of the remaining information
pertains to any specific ongoing criminal investigation or prosecution, nor have you
explained how its release would interfere in some way with the detection, investigation, or
prosecution of crime. Thus, you have failed to demonstrate the applicability of
section 552.108(a)(1). Therefore, the city may not withhold any portion of the remaining
information under section 552.108(a)(1) of the Government Code.

In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with the common-law physical safety exception.
The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Paige Lay

Assistant Attorney General
Open Records Division
PL/som

Ref: ID# 523722

Enc. Submitted documents

c: Requestor
(w/o enclosures)




