GREG ABBOTT

June 4, 2014

Ms. Jacqueline E. Hojem

Public Information Coordinator

Metropolitan Transit Authority of Harris County
P.O. Box 61429

Houston, Texas 77208-1429

OR2014-09547

Dear Ms. Hojem:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 524864 (MTA No. 2014-0142).

The Metropolitan Transit Authority of Harris County (the “authority”) received a request for
eight categories of information regarding hybrid electric suburban commuter coach buses
purchased by the authority from Motor Coach Industries, Inc. (“MCI”). You state the
authority will make available to the requestor the documents responsive to categories one
through three and categories five through eight of the request. Although you take no position
as to whether the remaining requested information is excepted under the Act, you state
release of this information may implicate the proprietary interests of MCIL. Accordingly, you
state, and provide documentation showing, you notified MCI of the request for information
and of its right to submit arguments to this office as to why the submitted information
should not be released. See Gov’t Code § 552.305(d); see also Open Records Decision
No. 542 (1990) (statutory predecessor to section 552.305 permits governmental body to rely
on interested third party to raise and explain applicability of exception in the Act in certain
circumstances). We have reviewed the submitted information.

Initially, we must address the authority’s obligations under section 552.301 of the
Government Code, which prescribes the procedures a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b) of the Government Code, a governmental body
must ask for the attorney general’s decision and state the exceptions that apply within ten
business days after receiving the request. See Gov’t Code § 552.301(b). Pursuant to
section 552.301(e), a governmental body must submit to this office within fifteen business
days of receiving an open records request (1) written comments stating the reasons why the
stated exceptions apply that would allow the information to be withheld, (2) a copy of the
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written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See id. § 552.301(e). You state the authority received the
instant request on March 3, 2014. Therefore, we find the authority’s ten-business-day
deadline under section 552.301(b) was March 17, 2014, and the authority’s fifteen-business-
day deadline under section 552.301(¢) was March 24, 2014. However, the authority
did not request a ruling or submit the information required by section 552.301(e) until
March 25,2014. Consequently, we find the authority failed to comply with the requirements
of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); see also Open Records
DecisionNo. 630 (1994). The presumption that information is public under section 552.302
can be overcome by demonstrating that the information is confidential by law or third-party
interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2 (1982). Because
third-party interests can provide a compelling reason for non-disclosure, we will consider
whether any of the information at issue may be withheld on behalf of MCI. We also note the
submitted information may be subject to section 552.117 of the Government Code.' Because
section 552.117 can provide a compelling reason to withhold information, we will also
address the applicability of this exception to the submitted information.

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice to submit its reasons, if any, as to why information relating
to that party should not be released. See Gov’t Code § 552.305(d)(2)(B). As of the date of
this letter, we have not received any comments from MCI explaining why any of the
submitted information should not be released. Therefore, we have no basis to conclude MCI
has protected proprietary interests in the information. See id § 552.110; Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3. Consequently, the authority may not withhold any of the submitted
information on the basis of any proprietary interests MCI may have in the information.

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the Government
Code. Gov’tCode § 552.117(a)(1). Section 552.117 is also applicable to cellular telephone
numbers, provided the cellular telephone service is not paid for by a governmental body. See
Open Records Decision No. 506 at 5-6 (1988) (statutory predecessor to section 552.117 not
applicable to cellular telephone numbers provided and paid for by governmental body and
intended for official use). Whether a particular piece of information is protected by
section 552.117 must be determined at the time the request for the information is made. See
Open Records Decision No. 530 at 5 (1989). Therefore, a governmental body must withhold
information under section 552.117(a)(1) on behalf of a current or former official or employee
only if the individual made a request for confidentiality under section 552.024 prior to the
date on which the request for information was made. Accordingly, the authority must
withhold the cellular telephone number we have marked under section 552.117(a)(1) of the
Government Code if the individual whose information is at issue timely requested
confidentiality pursuant to section 552.024 of the Government Code and the cellular
telephone service is not paid for by a governmental body. The authority may not withhold
this information if the individual whose information is at issue did not make a timely election
to keep the information confidential or the cellular telephone service is paid for by a
governmental body. The authority must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

B/uﬁm T
Britni Fabian

Assistant Attorney General
Open Records Division

BF/tch
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Ref: ID# 524864
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Michael Melaniphy
Vice President

Motor Coach Industries, Inc.
1700 East Gold Road, #300
Schaumburg, Illinois 60173
(w/o enclosures)




