GREG ABBOTT

June 4, 2014

Ms. P. Armstrong
Assistant City Attorney
City of Dallas

1400 South Lamar Street
Dallas, Texas 75215

OR2014-09559
Dear Ms. Armstrong:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 525200 (ORR# 2014-02585).

The Dallas Police Department (the “department”) received a request for all records,
documents, and recordings, including any internal affairs investigations, related to a specified
incident. You claim some of the requested information is excepted from disclosure under
sections 552.101, 552.108, 552.117, 552.130, and 552.136 of the Government Code.! We
have considered the exceptions you claim and reviewed the submitted representative sample
of information.?

' Although you do not raise section 552.130 in your brief, we understand you to raise this exception
based on your markings in the submitted information.

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, we note some of the submitted information is not responsive to the present request
for information because it was created after the present request for information was
received.’ This ruling does not address the public availability of any information that is not
responsive to the request, and the department need not release such information in response
to this request.

Next, we note some of the responsive information falls within the scope of section 552.022
of the Government Code. Section 552.022(a) provides, in relevant part:

(a) [The following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(17) information that is also contained in a public court record].]

Gov’t Code § 552.022(a)(17). The submitted information includes true bills of indictment
that are subject to section 552.022(a)(17) of the Government Code and may not be withheld
unless they are confidential under the Act or other law. See id. § 552.022(a)(17). Youraise
section 552.108 of the Government Code for this information. However, this is a
discretionary exception to disclosure and does not make information confidential under the
Act. See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to waiver).
Therefore, the department may not withhold this information, which we have marked, under
this exception. However, sections 552.117 and 552.136 of the Government Code make
information confidential under the Act. Accordingly, we will consider your arguments under
these exceptions for the information subject to section 552.022(a)(17). In addition, we will
consider your claims under sections 552.101, 552.108, 552.117, and 552.136 for the
remaining information at issue. ~

Next, we note the submitted information contains a CR-3 accident report form completed
pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.064 (officer’s
accident report). Section 550.065(b) states that, except as provided by subsection (c) or
subsection (e), accident reports are privileged and confidential. Id § 550.065(b).
Section 550.065(c)(4) provides for the release of accident reports to a person who provides

3The Act does not require a governmental body to release information that did not exist when it
received a request, create responsive information, or obtain information that is not held by the governmental
body or on its behalf. See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ.
App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3
(1986), 362 at 2 (1983).
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two of the following three pieces of information: (1) date of the accident; (2) name of any
person involved in the accident; and (3) specific location of the accident. Id. § 550.065(c)(4).
Under this provision, a governmental entity is required to release a copy of an accident report
to a person who provides the agency with two or more pieces of information specified by the
statute. /d. In this instance, the requestor has provided the department with the requisite
pieces of information specified by the statute. Although you seek to withhold this
information under section 552.108 of the Government Code, we note information that is
specifically made public by statute may not be withheld from the public under any of the
exceptions to public disclosure under the Act. See, e.g., Open Records Decision Nos. 544
(1990), 378 (1983), 161 (1977), 146 (1976). Accordingly, the department must release the
submitted CR-3 accident report form we have marked in its entirety to this requestor
pursuant to section 550.065(c)(4) of the Transportation Code.

Section 552.108(a)(1) excepts from disclosure information held by a law enforcement agency
or prosecutor that deals with the detection, investigation, or prosecution of crime if release
of the information would interfere with the detection, investigation, or prosecution of
crime. Gov’t Code § 552.108(a)(1). See Gov’t Code § 552.108(a)(1). A governmental body
must reasonably explain how and why section 552.108 is applicable to the information at
issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
Section 552.108 is generally not applicable to the records of internal affairs investigations
that are purely administrative in nature and do not involve the investigation or prosecution
of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002, no
pet.); Morales v. Ellen, 840 S.W.2d 519 (Tex. App. —El Paso 1992, writ denied) (statutory
predecessor to section 552.108 not applicable to internal investigation that did not result in
criminal investigation or prosecution); see also Open Records Decision No. 350
at 3-4 (1982). However, you state the information you have marked under section 552.108
relates to the pending criminal investigation or prosecution of an alleged offense. Based on
this representation and our review of the submitted information, we conclude the release of
the information you have marked under section 552.108 would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court describes law
enforcement interests that are present in active cases), wrif ref'd n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976).

However, we note, and you acknowledge, section 552.108 does not except from disclosure
“basic information about an arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c).
Section 552.108(c) refers to the basic “front-page” information held to be public in Houston
Chronicle. See 531 S.W.2d at 186-187; see also Open Records Decision No. 127 (1976)
(summarizing types of information considered to be basic information). Accordingly, with
the exception of basic information and the information subject to section 552.022 of the
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Government Code, we find the department may withhold the information you have marked
under section 552.108(a)(1) of the Government Code.*

We note a portion of the information subject to section 552.022(a)(17) of the Government
Code may be confidential under section 552.117 of the Government Code.
Section 552.117(a)(2) applies to records a governmental body holds in an employment
capacity and excepts from public disclosure the current and former home addresses and
telephone numbers, emergency contact information, social security number, and family
member information of a peace officer, regardless of whether the peace officer made an
election under section 552.024 or section 552.1175 of the Government Code to keep such
information confidential. Gov’t Code § 552.117(a)(2). Section 552.117(a)(2) applies to
peace officers as defined by article 2.12 of the Code of Criminal Procedure. Accordingly,
if the individual whose information we have marked in the true bills of indictment is still a
licensed peace officer, the department must withhold the information we have marked under
section 552.117(a)(2) of the Government Code.

Ifthe individual concerned is no longer a licensed peace officer, the marked information may
be protected by section 552.117(a)(1) of the Government Code. Section 552.117(a)(1)
applies to records a governmental body holds in an employment capacity and excepts from
disclosure the home addresses and telephone numbers, emergency contact information, social
security numbers, and family member information of current or former officials or employees
of a governmental body who request that this information be kept confidential under
section 552.024 of the Government Code. Id. § 552.117(a)(1). Whether a particular piece
of information is protected by section 552.117(a)(1) must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, a
governmental body must withhold information under section 552.117 on behalf of a current
or former official or employee only if the individual made a request for confidentiality under
section 552.024 prior to the date on which the request for this information was made.
Accordingly, if the individual whose information is at issue timely requested confidentiality
pursuant to section 552.024, the information we have marked in the true bills of indictment
must be withheld under section 552.117(a)(1) of the Government Code.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s or driver’s license or permit issued by an agency of this state
or another state or country. See Gov’t Code § 552.130(a)(1). Accordingly, the department
must withhold the motor vehicle record information you have marked, along with the
additional motor vehicle record information we have marked, under section 552.130 of the
Government Code.

*As our ruling is dispositive for this information, we do not address your other arguments against its
disclosure.
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Section 552.136(b) of the Government Code states “[n}Jotwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136(b); see id. § 552.136(a) (defining “access device”). You state the remaining
information contains employee identification numbers, which you have marked. We
understand an employee identification number is the same number used for the city credit
union accounts plus one additional number. Thus, the department must withhold the
employee identification numbers you have marked under section 552.136 of the Government
Code.

We note a portion of the information subject to section 552.022(a)(17) of the Government
Code is confidential under section 552.102 of the Government Code.> Section 552.102(a)
of the Government Code excepts from disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”
Gov’t Code § 552.102(a). The Texas Supreme Court held section 552.102(a) excepts from
disclosure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of
Tex.,354 S.W.3d 336 (Tex. 2010). Upon review, we find the department must withhold the
date of birth we have marked in the true bills of indictment under section 552.102(a) of the
Government Code.

In summary, with the exception of the CR-3 accident report form we have marked, the
information subject to section 552.022(a)(17) we have marked, and basic information, the
department may withhold the information you have marked under section 552.108(a)(1) of
the Government Code. Ifthe individual whose information is at issue is still a licensed peace
officer, the department must withhold the information we have marked in the true bills of
indictment under section 552.117(a)(2) of the Government Code. If the individual whose
information is at issue is no longer a licensed peace officer but timely requested
confidentiality pursuant to section 552.024 of the Government Code, the department must
withhold the information we have marked in the true bills of indictment under
section 552.117(a)(1) of the Government Code. The department must withhold the motor
vehicle record information you have marked, along with the additional motor vehicle record
information we have marked, under section 552.130 of the Government Code. The
department must withhold the employee identification numbers you have marked under
section 552.136 of the Government Code. The department must withhold the date of birth
we have marked in the true bills of indictment under section 552.102(a) of the Government
Code. The department must release the remaining responsive information.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely, -

Pl

Tim Neal

Assistant Attorney General
Open Records Division
TN/eb

Ref: ID# 525200

Enc. Submitted documents

c: Requestor
(w/o enclosures)




