
June 4, 2014 

Ms. A. Feliz Abalos 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Senior Assistant City Attorney 
City of Odessa 
P.O. Box 4398 
Odessa, Texas 79760-4398 

Dear Ms. Abalos: 

OR2014-09591 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 524858. 

The Odessa Police Department (the "department") received four requests for information 
from three requestors pertaining to two named former department officers. 1 You state you 
have released some information. You claim the remaining requested information is excepted 
from disclosure under sections 552.101,552.102,552.103,552.108,552.111,552.117, 
and 552.130 ofthe Government Code. We have considered the exceptions you claim and 
reviewed the submitted representative sample of information.2 

1 The first request seeks audio and video recordings from a specified incident involving a named officer 
and the Professional Standard Unit ("PSU") investigation file relating to the specified incident. The second 
request seeks a copy of the personnel file of the named officer, dispatch logs for specified dates, and any 
complaints or disciplinary hearing records involving the named officer. The third request seeks the PSU 
investigation file and any complaints relating to the named officer. The fourth request seeks the personnel file 
and all disciplinary complaints and findings against a second named officer. 

2We assume that the "representative sample" of records submitted to this office is truly representative 
ofthe requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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Initially, we must address the department's obligations under section 552.301 of the 
Government Code when requesting a decision from this office under the Act. Pursuant to 
section 552.301(e), a governmental body is required to submit to this office within fifteen 
business days of receiving an open records request: ( 1) written comments stating the 
reasons why the claimed exceptions apply that would allow the information to be withheld, 
(2) a copy ofthe written request for information, (3) a signed statement or sufficient evidence 
showing the date the governmental body received the written request, and (4) a copy ofthe 
specific information requested or representative samples, labeled to indicate which 
exceptions apply to which parts of the documents. Gov't Code § 552.301(e). The 
department received the first request for information on March 14, 2014. Thus, the 
department's fifteen-day deadline was April 4, 2014. However, the department did not 
submit a copy of the written request for information until April11, 2014. Thus, you failed 
to submit a copy of the first written request for information within the time period prescribed 
by section 552.301. Accordingly, we find the department failed to comply with 
section 552.301 of the Government Code with respect to the first request for information. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the.procedural requirements of section 552.301 results in the legal presumption 
that the information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information to overcome this presumption. 
!d. § 552.302; see also Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort 
Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. 
App.-Austin 1990, no writ). This statutory presumption can generally be overcome when 
information is confidential by law or third-party interests are at stake. See Open Records 
Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Although you seek to withhold the 
information responsive to the first request under sections 552.103, 552.108, and 552.111 of 
the Government Code, these sections are discretionary exceptions to disclosure that protect 
a governmental body's interest and may be waived. See Simmons, 166 S.WJd at 350 
(section 552.108 is not compelling reason to withhold information under section 552.302); 
Dallas Area Rapid Transit v. Dallas Morning News, 4 S.WJd 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive section 5 52.1 03); Open Records 
Decision Nos. 542 at4 (1990) (statutory predecessor to section 552.103 may be waived), 177 
(1977) (statutory predecessor to section 552.108 subject to waiver); see also Open Records 
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) 
(untimely request for decision resulted in waiver of discretionary exceptions). Thus, in 
failing to comply with section 552.301 in response to the first request, the department has 
waived its claims under sections 552.103, 552.108, and 552.111, and may not withhold any 
information responsive to the first request on these bases. We note in waiving its 
section 552.103, 552.108, and 552.111 claims for the information responsive to the first 
request, the department also waived these claims for this same information with respect to 
the third request for information. See Gov't Code§ 552.007 (prohibiting selective disclosure 
of information); Open Records Decision No. 463 at 1-2 (1987). However, the need of a 
governmental body, other than the one that is seeking an open records decision, to withhold 
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information under section 552.108 ofthe Government Code can provide a compelling reason 
to withhold information from disclosure. Open Records Decision No. 586 at 2-3 (1991 ). In 
this instance, the Ector County District Attorney's Office (the "district attorney's office") 
objects to the release of some ofthe submitted information. Thus, we will address whether 
the department may withhold the information at issue on behalf of the district attorney's 
office under section 552.108. You also argue sections 552.101, 552.102, 552.117 
and 552.130 of the Government Code for the submitted information. These sections can 
provide compelling reasons to withhold information. Additionally, we note the submitted 
documents include information subject to section 552.1175 of the Government Code, which 
also can provide a compelling reason to overcome the presumption of openness. 3 

Next, we note the submitted information includes search warrants subject to section 552.022. 
Section 552.022 of the Government Code provides for required public disclosure of 
"information that is also contained in a public court record," unless the information is 
expressly made confidential under the Act or other law. Gov't Code § 552.022(a)(l7). 
Although you seek to withhold this information under section 552.108 ofthe Government 
Code, this section is a discretionary exception to disclosure that protects a governmental 
body's interests and does not make information confidential under the Act. See id. 
§ 552.007; ORDs 665 at 2 n.5, 177 at 3. Therefore, the search warrants, which we have 
marked, may not be withheld under section 552.108. However, we note portions of the 
court-filed documents are subjectto section 552.11 7 5, which makes information confidential 
under the Act. Thus, we will address the applicability of section 552.1175 to the information 
subject to section 552.022(a)(17) and the remaining information. 

Next, we note the submitted information contains a news release. Section 552.007 of the 
Government Code provides information that has been voluntarily released to a member of 
the public may not subsequently be withheld from another member of the public, unless 
public disclosure of the information is expressly prohibited by law or the information is 
confidential under law. See Gov't Code§ 552.007; Open Records Decision Nos. 518 at 3 
(1989), 490 at 2 (1988). Accordingly, the department may not withhold previously released 
information unless its release is expressly prohibited by law or the information is confidential 
under law. Although you seek to withhold the previously released information under 
section 5 52.108 of the Government Code, this section is a discretionary exception to 
disclosure that protects a governmental body's interests and does not make information 
confidential under the Act. See id. § 552.007; ORDs 665 at 2 n.5, 177 at 3. Therefore, the 
department may not withhold the submitted news release under section 552.108 of the 
Government Code. As you raise no further exceptions to disclosure for the news release, it 
must be released. 

3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 4 70 
(1987). 
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Next, we address your claims under section 552.108 of the Government Code for the 
information not subject to section 552.022 as it is potentially the most encompassing. 
Section 552.108(a) excepts from disclosure "[i]nformation held by a law enforcement 
agency or prosecutor that deals with the detection, investigation, or prosecution of 
crime ... if: ( 1) release of the information would interfere with the detection, investigation, 
or prosecution of crime[.]" Gov't Code§ 552.108(a)(l). A governmental body claiming 
section 552.108 must reasonably explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(l)(A); 
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state, and submit a letter from 
the district attorney's office representing, the information you have indicated relates to a 
pending criminal prosecution by the district attorney's office, which objects to the release of 
the information at issue. Based on these representations, we find release of the information 
at issue would interfere with the detection, investigation, or prosecution of crime. See 
Houston Chronicle Pub! 'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 197 5) (court delineates law enforcement interests that are 
present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, we 
find section 552.1 08(a)(l) is applicable to the information at issue. 

However, section 552.108 does not except from disclosure "basic information about an 
arrested person, an arrest, or a crime." Gov't Code§ 552.108(c). Section 552.108(c) refers 
to the basic "front-page" information held to be public in Houston Chronicle, and includes 
the arrestee's name, social security number, and address, as well as the identification and 
description of the complainant. See 531 S.W.2d at 186-88; Open Records Decision 
No. 127 (1976) (summarizing types of information deemed public by Houston Chronicle). 
Therefore, with the exception of basic information, which must be released from the 
submitted police report, the department may withhold the information at issue under 
section 552.108(a)(1) of the Government Code on behalf of the district attorney's office. 

Section 5 52.1 01 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses the common-law right to privacy, which 
protects information if it (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be met. Id. at 681-82. Types of information considered intimate and embarrassing 
by the Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. 

This office has concluded information that either identifies or tends to identifY a victim of 
sexual assault or other sex-related offense must be withheld under common-law privacy. 
Open Records Decision No. 393 at 2 (1983); see also Morales v. Ellen, 840 S.W.2d 519 
(Tex. App.-El Paso 1992, writ denied) (identity of witnesses to and victims of sexual 
harassment was highly intimate or embarrassing information and public did not have a 
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legitimate interest in such information). In this instance, the three complainants listed in the 
submitted information are also victims of sex-related offenses. We find the complainants' 
identifYing information satisfies the standard articulated by the Texas Supreme Court in 
Industrial Foundation. Accordingly, the department must withhold the complainants' 
identifYing information from the basic information under section 552.101 of the Government 
Code in conjunction with common-law privacy. 

We also note some of the information subject to 552.022 and the basic information at issue 
may be subject to section 552.1175 of the Government Code. Section 552.1175 of the 
Government Code protects the home address, home telephone number, emergency contact 
information, date of birth, social security number, and family member information of certain 
individuals, when that information is held by a governmental body in a non-employment 
capacity and the individual elects to keep the information confidential. See Gov't Code 
§ 552.1175. Section 552.1175 applies, in part, to "peace officers as defined by Article 2.12, 
Code of Criminal procedure[.]" Jd § 552.1175(a)(l). We note the information at issue 
includes the home address, home telephone number, and social security number of the 
arrestee. This information is held in a law enforcement capacity and may be subject to 
section 552.1175. However, as we are unable to determine if the individual at issue is a 
currently licensed peace officer, we must rule conditionally. If the individual whose 
information is at issue is a currently licensed peace officer and elects to restrict access to the 
information in accordance with section 552.1175(b ), then the department must withhold his 
home address, home telephone number, and social security number under section 552.1175 
of the Government Code. If the individual whose information is at issue is not a 
currently licensed peace officer, or no election is made, then the department may not 
withhold his home address, home telephone number, and social security number under 
section 552.1175(b) ofthe Government Code.4 

Section 552.101 of the Government Code also encompasses section 1701.306 of the 
Occupations Code. The remaining information contains L-2 Declaration of Medical 
Condition and L-3 Declaration ofPsychological and Emotional Health forms required by the 
Texas Commission on Law Enforcement ("TCOLE"). These forms are confidential under 
section 1701.306, which provides the following: 

(a) [TCOLE] may not issue a license to a person unless the person is 
examined by: 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

4We note, regardless of the applicability of section 552.1175, section 552.147(b) of the Government 
Code authorizes a governmental body to redact a living person's social security number from public release 
without the necessity of requesting an attorney general decision under the Act. See Gov't Code§ 552.147(b). 
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(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
blood test or other medical test. 

(b) An agency hiring a person for whom a license is sought shall select the 
examining physician and the examining psychologist or psychiatrist. The 
agency shall prepare a report of each declaration required by Subsection (a) 
and shall maintain a copy ofthe report on file in a format readily accessible 
to [TCOLE]. A declaration is not public information. 

Occ. Code§ 1701.306(a)-(b). Therefore, the department must withhold the completed L-2 
and L-3 declaration forms, which we have marked, under section 552.101 ofthe Government 
Code in conjunction with section 1701.306 of the Occupations Code. 

The remaining information also contains criminal history record information. 
Section 552.101 ofthe Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center or by the Texas Crime Information Center is confidential under federal 
and state law. Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI that states obtain from the federal government or other states. Open Records Decision 
No. 565 at 7 (1990). The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. !d. at 10-12. Section 411.083 ofthe Government Code 
deems confidential CHRI the Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government Code. See Gov't Code§ 411.083. Sections 411.083(b)(l) and 411.089(a) of 
the Government Code authorize a criminal justice agency to obtain CHRI; however, a 
criminal justice agency may not release CHRI except to another criminal justice agency for 
criminal justice purposes. See id. § 411.089(b )(1 ). Other entities specified in chapter 411 
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice 
agency; however, those entities may not release CHRI except as provided by chapter 411. 
See generally id. §§ 411.090-.127. We note section411.083 does not apply to active warrant 
information or other information relating to an individual's current involvement with the 
criminal justice system. See id. § 411.081(b) (police department allowed to disclose 
information pertaining to person's current involvement in the criminal justice system). 
Further, CHRI does not include driving record information. !d. § 411.082(2)(B). Upon 
review, we find the information we have marked consists of confidential CHRI. 
Accordingly, the department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code. 

Section 552.130 ofthe Government Code excepts from disclosure information relating to a 
motor vehicle operator's or driver's license or permit or a motor vehicle title or registration 
issued by an agency of this state or another state or country. !d. § 552.130(a). Upon review, 
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we find some of the remaining information consists of motor vehicle record information. 
Accordingly, the department must withhold the information we have marked under 
section 552.130 of the Government Code. 

In summary, except for the information we have marked to be withheld under 
section 552.1175, the department must release the search warrants we have marked under 
section 552.022(a)(17) ofthe Government Code. The department must release the marked 
news release pursuant to section 552.007 of the Government Code. Except for basic 
information, the department may withhold the information responsive to the first, second, 
and third requests under section 552.1 08( a)(l) of the Government Code on behalf of the 
district attorney's office. In releasing basic information, the department must withhold 
(1) the three complainants' identifYing information under section 552.101 of the 
Government Code in conjunction with common-law privacy and (2) the information we 
have marked under section 552.1175 of the Government Code, but only if the department 
determines the individual is still a licensed peace officer, and an election is made under 
section 552.1175(b ). The department must withhold the completed L-2 and L-3 declaration 
forms, which we have marked, under section 552.101 of the Government Code in 
conjunction with section 1701.306 of the Occupations Code. The department must withhold 
the information we have marked under section 552.101 of the Government Code in 
conjunction with section 411.083 ofthe Government Code. The department must withhold 
the motor vehicle record information we have marked under section 552.130 of the 
Government Code. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Cristian Rosas-Grillet 
Assistant Attorney General 
Open Records Division 

CRG/dls 
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Ref: ID# 524858 

Enc. Submitted documents 

c: 3 Requestors 
(w/o enclosures) 


