GREG ABBOTT

June 5, 2014

Ms. Sarah R. Martin

Assistant City Attorney

Legal Department

Arlington Police Department

P.O. Box 1065, Mail Stop 04-0200
Arlington, Texas 76004-1065

OR2014-09684
Dear Ms. Martin:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 525015 (PD Reference No. 14724).

The Arlington Police Department (the “department”) received a request for all e-mails sent
by a named officer from a specified period of time.! You state you are releasing some of the
requested information to the requestor. You claim that the submitted information is excepted
from disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information protected by other statutes,
such as section 58.007 of the Family Code which provides in relevant part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,

'We note the department sought and received clarification of the information requested.
See Gov’t Code § 552.222 (providing if request for information is unclear, governmental body may ask
requestor to clarify request).

PosT OFFICE Box 12548, AUSTIN, Texas 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opportunity Employer + Printed on Recycled Paper




Ms. Sarah R. Martin - Page 2

concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Juvenile law enforcement records relating to delinquent conduct or
conduct indicating a need for supervision that occurred on or after September 1, 1997, are
confidential under section 58.007(c). See id. § 51.03(a), (b) (defining “delinquent conduct”
and “conduct indicating a need for supervision”). For purposes of section 58.007(c), a
“child” is a person who is ten years of age or older and under seventeen years of age at the
time of the reported conduct. See id. § 51.02(2). We find the information we have marked
in Exhibit B involves juvenile offenders, so as to fall within the scope of section 58.007(c).
It does not appear that any of the exceptions in section 58.007 apply; therefore, the
department must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with section 58.007(c) of the Family Code. However, we
note the remaining information at issue does not identify a juvenile suspect or offender for
purposes of section 58.007. As such, the remaining information in Exhibit B is not
confidential under section 58.007 and may not be withheld under section 552.101 on that
basis.

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if . . . release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code
§ 552.108(b)(1). Section 552.108(b)(1) is intended to protect “information which, if
released, would permit private citizens to anticipate weaknesses in a police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate the
laws of this State.” City of Fort Worthv. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002,
no pet.). To demonstrate the applicability of this exception, a governmental body must meet
its burden of explaining how and why release of the requested information would interfere
with law enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990)
(construing statutory predecessor). This office has concluded section 552.108(b) excepts
from public disclosure information relating to the security or operation of a law enforcement
agency. See, e.g., Open Records Decision Nos. 531 (1989) (release of detailed use of force
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guidelines would unduly interfere with law enforcement), 252 (1980) (section 552.108
designed to protect investigative techniques and procedures used in law enforcement), 143
(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). Section 552.108(b)(1) is not
applicable, however, to generally known policies and procedures. See, e.g., ORD 531 at 2-3
(Penal Code provisions, common law rules, and constitutional limitations on use of force not
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known). The determination
of whether the release of particular records would interfere with law enforcement is made on
a case-by-case basis. Open Records Decision No. 409 at 2 (1984).

You state release of the information in Exhibit C, including the undercover officer’s identity,
would interfere with law enforcement and crime prevention because it would place the
officer’s life at risk and will eliminate the officer’s ability to detect crime. Based on your
representations and our review, we find the identity of the undercover officer in Exhibit C,
which we have marked, would interfere with law enforcement. See Open Records Decision
Nos. 456 at 2 (1987) (statutory predecessor to section 552.108 protected information that,
if revealed, might endanger life or physical safety of law enforcement personnel), 211
at 4 (1978) (statutory predecessor protected identities of members of Attorney General’s
Organized Crime Task Force engaged in undercover narcotics work). Therefore, the
department may withhold the information we have marked in Exhibit C under
section 552.108(b)(1) of the Government Code.> However, we find you have failed to
demonstrate how release of the remaining information at issue would interfere with law

enforcement, and the department may not withhold any of the remaining information in
Exhibit C on this basis.

Youargue the remaining information in Exhibit C is excepted from required disclosure under
section 552.101 of the Government Code in conjunction with the common-law physical
safety exception. The Texas Supreme Court has recognized, for the first time, a
common-law physical safety exception to required disclosure. Tex. Dep 't of Pub. Safety v.
Cox Tex. Newspapers, L.P. & Hearst Newspapers, L.L.C., 343 S.W.3d 112, 118
(Tex. 2011). Pursuant to this common-law physical safety exception, “information may be
withheld [from public release] if disclosure would create a substantial threat of physical
harm.” Id. In applying this standard, the court noted “deference must be afforded” law
enforcement experts regarding the probability of harm, but further cautioned, “vague
assertions of risk will not carry the day.” /d. at 119.

You state the remaining information in Exhibit C will pose a substantial risk of harm to the
undercover officer at issue. However, we find you have failed to demonstrate how release
of the remaining information at issue would create a substantial threat of physical harm to

?As our ruling is dispositive, we need not address your remaining argument against disclosure for this
information.
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the officer. Accordingly, the department may not withhold any of the remaining information
in Exhibit C under section 552.101 of the Government Code in conjunction with the
common-law physical safety exception.

In summary, the department must withhold the information we have marked in Exhibit B
under section 552.101 of the Government Code in conjunction with section 58.007(c) of the
Family Code and the information we have marked in Exhibit C under section 552.108(b)(1)
of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances. -

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http:/www.texasattorneygeneral.gov/open/
orl_ruling info.shtinl, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787. :

Sincerely,

A (&

Sarah Casterline

Assistant Attorney General
Open Records Division
SEC/bhf

Ref: ID# 525015

Enc. Submitted documents

c: Requestor
(w/o enclosures)




