
June 23, 2014 

Ms. Lisa D. Mares 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Counsel for the City of McKinney 
Brown & Hofmeister, L.L.P. 
740 East Campbell Road, Suite 800 
Richardson, Texas 75081 

Dear Ms. Mares: 

OR2014-10725 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 526573. 

The City ofMcKinney (the "city") received a request for ( 1) the personnel file, specified time 
sheets, and information regarding internet usage by a named city employee; (2) the personnel 
file, specified time sheets, and complaints, investigations and disciplinary actions pertaining 
to a second named employee; and (3) specified job postings. You state the city has released 
some of the requested information. You also state the city will redact information under 
sections 552.024(c), 552.130(c), 552.136(c), and 552.147(b) ofthe Government Code and 
personal e-mail addresses under section 5 52.13 7 of the Government Code pursuant to Open 
Records Decision No. 684 (2009). You claim some of the remaining requested information 
is excepted from disclosure under sections 552.101, 552.102, 552.103, 552.108, and 552.117 
of the Government Code. 1 We have considered the exceptions you claim and reviewed the 
submitted representative sample of information. 2 

Initially, you inform us portions of the submitted information were the subject of a previous 
request for information, in response to which this office issued Open Records Letter 
No. 2014-08461 (2014). In that ruling, we concluded the city may withhold certain 

1 Although you raise section 552.1175 of the Government Code, we note section 552.117 is the proper 
exception to raise for information held in an employment context. 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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information under sections 552.107, 552.108(a)(l), 552.1 08(a)(2), 552.111, and 552.131(b) 
of the Government Code and the city must release the remaining information. We have no 
indication the law, facts, and circumstances on which Open Records Letter No. 2014-08491 
was based have changed. Accordingly, to the extent the submitted information is identical 
to the information previously requested and ruled upon by this office, the city may continue 
to rely on Open Records Letter No. 2014-08461 as a previous determination and withhold 
or release the identical information in accordance with that ruling. See Open Records 
Decision No. 673 (2001) (so long as law, facts, circumstances on which prior ruling was 
based have not changed, first type of previous determination exists where requested 
information is precisely same information as was addressed in prior attorney general ruling, 
ruling is addressed to same governmental body, and ruling concludes that information is or 
is not excepted from disclosure). To the extent the submitted information is not 
encompassed by the previous ruling, we will address the submitted arguments. 

Next, we note some of the submitted information consists of completed reports, a completed 
investigation, and completed evaluations made by or for city, which are subject to 
section 552.022(a)(l) of the Government Code. Pursuant to section 552.022(a)(l), 
completed investigations, reports, and evaluations are expressly public unless they are either 
excepted under section 552.108 of the Government Code or confidential under the Act or 
other law. Gov't Code § 552.022(a)(l). Although you raise section 552.103 of the 
Government Code, section 552.103 is a discretionary exception to disclosure and does not 
make information confidential under the Act. See id § 552.007; Dallas Area Rapid Transit 
v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive section 552.1 03); Open Records Decision Nos. 665 at 2 n.5 
(2000) (discretionary exceptions generally), 663 (1999) (governmental body may waive 
section 552.1 03). As such, section 552.103 does not make information confidential for the 
purposes of section 552.022. Therefore, the city may not withhold the completed reports, 
completed investigation, or completed evaluations, all of which we have marked, under 
section 552.103 of the Government Code. However, we note portions of the completed 
reports may be subject to section 552.117 of the Government Code. Because section 5 52.117 
can make information confidential under the Act, we will address the applicability of this 
exception to the completed reports. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses laws that make criminal history record 
information ("CHRI") confidential. CHRI generated by the National Crime Information 
Center or by the Texas Crime Information Center is confidential under federal and state law. 
Title 28, part 20 of the Code ofFederal Regulations governs the release ofCHRI that states 
obtain from the federal government or other states. Open Records Decision No. 565 at 7 
(1990). The federal regulations allow each state to follow its individual law with respect to 
CHRI it generates. !d. Section 411.083 of the Government Code deems confidential CHRI 
the Department of Public Safety ("DPS") maintains, except DPS may disseminate this 
information as provided in chapter 411, subchapter F of the Government Code. See Gov't 
Code§ 411.083. Sections 411.083(b)(l) and 411.089(a) authorize a criminal justice agency 
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to obtain CHRI; however, a criminal justice agency may not release CHRI except to another 
criminal justice agency for a criminal justice purpose. I d. § 411.089(b )(1 ). Other entities 
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or 
another criminal justice agency; however, those entities may not release CHRI except as 
provided by chapter 411. See generally id. §§ 411.090-.127. Similarly, any CHRI obtained 
from DPS or any other criminal justice agency must be withheld under section 552.101 of 
the Government Code in conjunction with Government Code chapter 411, subchapter F. See 
id. § 411.082(2)(B) (term CHRI does not include driving record information). Accordingly, 
the city must withhold the CHRI we marked under section 5 52.101 of the Government Code 
in conjunction with chapter 411 of the Government Code and federal law. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. I d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). This office has also found personal financial information not relating to the 
financial transaction between an individual and a governmental body is excepted from 
disclosure under common-law privacy. See Open Records Decision No. 600 (1992) (public 
employee's withholding allowance certificate, designation of beneficiary of employee's 
retirement benefits, direct deposit authorization, and employee's decisions regarding 
voluntary benefits programs, among others, protected under common-law privacy). 
However, information pertaining to the work conduct and job performance of public 
employees is subject to a legitimate public interest and therefore generally not protected from 
disclosure under common-law privacy. See Open Records Decision Nos. 444 at 5-6 (1986) 
(public has interest in public employee's qualifications and performance and the 
circumstances of public employee's resignation or termination), 423 at 2 (1984). We note 
that the fact that a public employee is sick is public information, but specific information 
about illnesses is excepted from disclosure. See Open Records Decision No. 4 70 at 4 ( 1987). 

Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold the 
information we have marked under section 5 52.101 of the Government Code in conjunction 
with common-law privacy. The city has failed to demonstrate, however, how the remaining 
information is highly intimate or embarrassing and not of legitimate public interest. 
Therefore, the city may not withhold any portion of the remaining information under 
section 552.101 in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy." Gov't Code§ 552.102(a). The Texas Supreme Court held 
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section 5 52.1 02( a) excepts from disclosure the dates ofbirth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. ofTex., 354 S.W.3d 336,348 (Tex. 2010). Upon review, we find the city 
must withhold the date of birth you have marked under section 552.102(a) of the 
Government Code. 

Section 552.1 08(b )(2) ofthe Government Code excepts from disclosure"[ a ]n internal record 
or notation of a law enforcement agency or prosecutor that is maintained for internal use in 
matters relating to law enforcement or prosecution ... if ... the internal record or notation 
relates to law enforcement only in relation to an investigation that did not result in conviction 
or deferred adjudication[[.]" Gov't Code§ 552.108(b)(2). A governmental body claiming 
section 552.1 08(b )(2) must demonstrate the requested information relates to a criminal 
investigation that has concluded in a final result other than a conviction or deferred 
adjudication. See id § 552.301(e)(1)(A) (governmental body must provide comments 
explaining why exceptions raised should apply to information requested). You state the 
information you have marked pertains to closed cases that concluded in results other than 
convictions or deferred adjudications. Therefore, we agree section 552.1 08(b )(2) is 
applicable to the information you have marked, and the city may withhold it on that basis. 

Section 552.117(a)(1) ofthe Government Code excepts from disclosure the home addresses 
and telephone numbers, social security numbers, emergency contact information, and family 
member information of current or former officials or employees of a governmental body who 
request this information be kept confidential under section 552.024 of the Government Code. 
See id § 552.117(a); Open Records Decision No. 622 (1994). We note section 552.117(a)(l) 
is not applicable to an individual's, girlfriend, former girlfriend, former spouse, or the fact 
that the employee has been divorced. Whether a particular piece of information is protected 
by section 552.117(a)(1) must be determined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Thus, information may only be withheld under 
section 552.117(a)(1) on behalf of a current or former employee who made a request for 
confidentiality under section 5 52.024 prior to the date of the governmental body's receipt of 
the request for the information. We have marked the personal information of a city 
employee. If the employee whose personal information is at issue timely elected to keep his 
information confidential pursuant to section 552.024, the city must withhold the information 
we have marked under section 552.117(a)(l ). The city may not withhold this information 
under section 552.117(a)(l) if the employee did not timely elect to keep her information 
confidential pursuant to section 552.024. 

We note some of the remaining information may be subject to section 552.1175 of the 
Government Code. Section 552.1175 of the Government Code protects the home address, 
home telephone number, emergency contact information, social security number, and family 
member information of certain individuals, when that information is held by a governmental 
body in a non-employment capacity and the individual elects to keep the information 
confidential. See Gov't Code § 552.1175. Section 552.1175 applies, in part, to "peace 
officers as defined by Article 2.12, Code of Criminal Procedure." Id § 552.1175(a)(l). 
Upon review, we find the city must withhold the information we have marked under 
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section 552.1175 if the individual to whom this information pertains is a currently licensed 
peace officer and elects to restrict access to their information in accordance with 
section 552.1175(b) of the Government Code. However, the city may not withhold the 
information we have marked under section 552.1175 if the individual is not a currently 
licensed peace officers, or no election is made. 

In summary, the city may continue to rely on Open Records Letter No. 2014-08461 as a 
previous determination and withhold or release the identical information in accordance with 
that ruling. The city must withhold the information we have marked under section 552.101 
of the Government Code in conjunction with chapter 411 of the Government Code and 
federal law. The city must withhold the information we have marked under section 552.101 
of the Government Code in conjunction with common-law privacy. The city must withhold 
the information you have marked under section 5 52.1 02( a) of the Government Code. The 
city may withhold the information you have marked under section 552.108(b)(2) of the 
Government Code. If the employee whose personal information is at issue timely elected to 
keep his information confidential pursuant to section 552.024 of the Government Code, the 
city must withhold the information we have marked under section 552.117(a)(l) of the 
Government Code. the city must withhold the information we have marked under 
section 552.1175 of the Government Code if the individual to whom this information 
pertains is a currently licensed peace officer and elects to restrict access to their information 
in accordance with section 552.1175(b) of the Government Code. The remaining 
information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

s:):tLfl--!1 
J enn1fer L uttrall 
Assistant Attorney General 
Open Records Division 

JL/akg 
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Ref: ID# 526573 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


