GREG ABBOTT

June 25, 2014

Ms. Rebecca Hendricks Brewer
Counsel for the City of Wylie
Abernathy Roeder Boyd & Joplin P.C.
P.O. Box 1210

McKinney, Texas 75070-1210

OR2014-10875
Dear Ms. Brewer:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 528132.

The Wylie Police Department (the “department”), which you represent, received a request
for several categories of information pertaining to a specified incident report and/or a named
individual, including officer statements and notes, audio and video recordings, and 911 calls.
You state you have released some information to the requestor. You claim the remaining
requested information is excepted from disclosure under sections 552.101, 552.108,
and 552.130 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information. We have also considered comments submitted by the
requestor. See Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released).

Section 552.108 of the Government Code provides, in relevant part:
(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from

[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime; [or]
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(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication].]

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution; [or]

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication].]

Gov’t Code § 552.108(a)(1)-(2), (b)(1)-(2). Subsections 552.108(a)(1) and 552.108(b)(1)
are mutually exclusive of subsections 552.108(a)(2) and 552.108(b)(2). Subsection
552.108(a)(1) protects information, the release of which would interfere with a particular
pending criminal investigation or prosecution, while subsection 552.108(b)(1) encompasses
internal law enforcement and prosecution records, the release of which would interfere with
law enforcement and prosecution efforts in general. In contrast, subsections 552.108(a)(2)
and 552.108(b)(2) protect information that relates to a concluded criminal investigation or
prosecution that did not result in a conviction or deferred adjudication. A governmental body
claiming an exception under section 552.108 must reasonably explain how and why the

exception it claims is applicable to the information the governmental body seeks to withhold.
See id. § 552.301(e)(1)(A); see also Ex parte Pruitt 551 S.W.2d 706 (Tex. 1977).

You state the submitted information relates to a crime that did not result in conviction or
deferred adjudication of a defendant. However, you also state the submitted information
relates to a pending criminal investigation or prosecution. Based on these conflicting
representations, we are unable to determine if the submitted information relates to an
ongoing criminal case or a closed case that did not result in conviction or deferred
adjudication. Thus, we find you have failed to demonstrate the applicability of
sections 552.108(a)(1), 552.108(a)(2), 552.108(b)(1), or 552.108(b)(2) to the submitted
information. Therefore, no portion of the submitted information may be withheld under
section 552.108 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses laws that make criminal history record
information (“CHRI”) confidential. CHRI generated by the National Crime Information
Center or by the Texas Crime Information Center is confidential. Title 28, part 20 of the
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Code of Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it generates. Id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that the DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090 - .127. Thus, any CHRI generated by the
federal government or another state may not be made available to the requestor except in
accordance with federal regulations. See Open Records Decision No. 565 (1990).
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. Upon review, we find none of the submitted information
constitutes confidential CHRI. Therefore, the department may not withhold any of the
submitted information under section 552.101 of the Government Code in conjunction with
chapter 411 of the Government Code and federal law.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). You assert some of the information at issue is protected by common-law
privacy. Upon review, we find that while portions of the submitted information meet the
standard articulated by the Texas Supreme Court in Industrial Foundation, the requestor is
the individual whose privacy interest is at issue. Accordingly, the requestor has a special
right of access under section 552.023 of the Government Code to the information pertaining
to himself that would otherwise be confidential under common-law privacy. See Gov’t Code
§ 552.023(a) (“person or a person’s authorized representative has a special right of access,
beyond the right of the general public, to information held by a governmental body that
relates to the person and that is protected from public disclosure by laws intended to protect
that person’s privacy interests™). Further, we find the remaining information is not highly
intimate or embarrassing and of no legitimate public interest. Therefore, none of the
information at issue may be withheld from this requestor under section 552.101 in
conjunction with common-law privacy.
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You also claim section 552.101 of the Government Code in conjunction with the
common-law informer’s privilege, which Texas courts have long recognized. See Aguilar
v. State,444 S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer’s privilege protects the
identities of persons who report activities over which the governmental body has criminal
or quasi-criminal law-enforcement authority, provided the subject of the information does
not already know the informer’s identity. See Open Records Decision Nos. 515 at 3
(1998), 208 at 1-2 (1978). The privilege protects the identities of individuals who report
violations of statutes to the police or similar law-enforcement agencies, as well as those who
report violations of statutes with civil or criminal penalties to “administrative officials having
a duty of inspection or of law enforcement within their particular spheres.” See Open
Records Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at
Common Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must involve a
violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515
at4-5. The privilege excepts the informer’s statement only to the extent necessary to protect
the informer’s identity. See Open Records Decision No. 549 at 5 (1990).

Upon review, we find you have failed to demonstrate how the information at issue identifies
an individual who reported a violation of the law to a law enforcement agency or an
appropriate administrative official. Thus, we conclude that the department may not withhold
any of the information at issue under section 552.101 of the Government Code in conjunction
with the common-law informer’s privilege.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the department must
withhold the motor vehicle record information we have marked under section 552.130 of the
Government Code. Additionally, one of the submitted audio recordings contains audible
motor vehicle record information. Therefore, the department must withhold the audible
motor vehicle record information in the audio recording we have indicated under
section 552.130 of the Government Code.

We note section 552.130 of the Government Code protects personal privacy. The remaining
motor vehicle record information belongs to the requestor. As noted above, the requestor has
a right of access to his own information. See id § 552.023(a); Open Records Decision
No. 481 at 4 (1987) (privacy theories not implicated when individuals request information
concerning themselves). Accordingly, the department may not withhold the requestor’s
information under section 552.130 of the Government Code.

In summary, the department must withhold the motor vehicle record information we have
marked in the submitted information and indicated on the submitted audio recording under
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section 552.130 of the Government Code. The department must release the remaining
information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

QUraaiT. Odamy

Abigail T. Adams
Assistant Attorney General
Open Records Division

ATA/ac
Ref: ID# 528132
Enc. Submitted documents

c: Requestor
(w/o enclosures)

'"We note that because the requestor has a right of access to information being released in this instance,
the department must again seek a decision from this office if it receives another request for the same information
from another requestor.



