GREG ABBOTT

June 26, 2014

Ms. Audra Gonzalez Welter

Attorney and Public Information Coordinator
Office of General Counsel

The University of Texas System

201 West Seventh Street

Austin, Texas 78701

OR2014-10931

Dear Ms. Welter:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 527214 (OGC# 155418).

The University of Texas at San Antonio (the “university”) received a request for information
pertaining to sexual harassment or misconduct charges levied against university faculty or
staff for a specified time period.' You state the university will redact information subject to
section 552.117 of the Government Code pursuant to section 552.024(c) of the Government
Code.? Further, you state, pursuant to the previous determination in Open Records Decision

"We note the university sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott,304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad request for public
information, the ten-day period to request an attorney general ruling is measured from the date the request is
clarified or narrowed).

*Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) of the Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’t Code § 552.024(¢c)(2). If a governmental body redacts such
information, it must notify the requestor in accordance with subsections 552.024(c-1) and (c-2). See id.
§ 552.024(c-1)-(c-2).
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No. 684 (2009), the university will redact personal e-mail addresses subject to
section 552.137 of the Government Code.> You state the university will release some
information to the requestor. You claim portions of the submitted information are not public
information under the Act. You also claim portions of the submitted information are
excepted from disclosure under sections 552.101 and 552.139 of the Government Code. We
have considered your arguments and reviewed the submitted information.

Initially, you assert the University of Texas Electronic Identification Numbers (“UTEIDs™)
contained in the submitted information are not subject to the Act. In Open Records Decision
No. 581 (1990), this office determined that certain computer information, such as source
codes, documentation information, and other computer programming, that has no
significance other than its use as a tool for the maintenance, manipulation, or protection of
public property is not the kind of information made public under section 552.021 of the
Government Code. You inform our office that when combined with an individual’s
password, the UTEIDs serve as “the required log on protocol to access the computer
mainframe, the [university’s] centralized hub that runs all its high-level electronic functions.”
You indicate the UTEIDs are used solely to access the university’s computer mainframe and
that the UTEIDs have no other significance other than their use as tools for the maintenance,
manipulation, or protection of public information. Based on your representations and our
review, we find the UTEIDs contained in the submitted information do not constitute public
information under section 552.002 of the Government Code. Therefore, we conclude the
UTEIDs are not subject to the Act and need not be released to the requestor.

Next, we note the United States Department of Education Family Policy Compliance Office
(the “DOE”) has informed this office that the Family Educational Rights and Privacy Act
(“FERPA™), 20 U.S.C. § 1232g, does not permit state and local educational authorities to
disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
ruling process under the Act.* Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information™ is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information™). You have submitted unredacted education records
for our review. Because our office is prohibited from reviewing education records, we will
not address the applicability of FERPA to any of the submitted information. Such
determinations under FERPA must be made by the educational authority in possession of

*Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold certain categories of information, including e-mail addresses of members of the public under
section 552.137, without the necessity of requesting an attorney general decision.

* A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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suchrecords.” However, we will consider your arguments against disclosure of the submitted
information.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 of the Government Code encompasses the doctrines of common-law privacy
and constitutional privacy. Common-law privacy protects information that is (1) highly
intimate or embarrassing, the publication of which would be highly objectionable to a
reasonable person and (2) not of legitimate concern to the public. Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be satistied. Id at 681-82. Types of
information considered intimate and embarrassing by the Texas Supreme Court are
delineated in /ndustrial Foundation. Id. at 683.

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in El/len contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating the public’s interest was
sufficiently served by the disclosure of such documents. /d. In concluding, the Ellen court
held “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” Id. Thus, if there is an adequate summary of
an investigation of alleged sexual harassment, the investigation summary must be released
under Ellen, along with the statement of the accused. However, the identities of the victims
and witnesses of the alleged sexual harassment must be redacted, and their detailed
statements must be withheld from disclosure. See Open Records Decision Nos. 393
(1983), 339 (1982). However, when no adequate summary exists, detailed statements
regarding the allegations must be released, but the identities of victims and witnesses must
still be redacted from the statements. In either case, the identity of the individual accused of
sexual harassment is not protected from public disclosure.

Upon review, we find some of the submitted information consists of investigations of alleged
sexual harassment. These three investigations contain adequate summaries of the
investigations as well as statements of the accused. The summaries and statements are not
confidential under section 552.101 in conjunction with common-law privacy; however,
information within the summaries and statements identifying victims and witnesses must be

*In the future, if the university does not obtain parental consent to submit unredacted education records
and the university seeks a ruling from this office on the proper redaction of those education records in
compliance with FERPA, we will rule accordingly.
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withheld under section 552.101 of the Government Code in conjunction with common-law
privacy. See Ellen, 840 S.W.2d at 525. Thus, pursuant to section 552.101 in conjunction
with common-law privacy and the holding in Ellen, the university must withhold the
identitying information of the victims and witnesses, which we have marked, within the
adequate summaries and statements, and must release the remainder of the adequate
summaries and statements. Because there are adequate summaries, the university must also
withhold the remainder of the investigations at issue, which we have marked, under
section 552.101 in conjunction with common-law privacy and the holding in Ellen.®
However, the remaining information pertains to an allegation of sexual harassment of a
university student. Upon review, we find this information does not constitute a sexual
harassment investigation in the employment context of the university for purposes of Ellen.
Therefore, the common-law privacy protection afforded in Ellen is not applicable to this
information, and the university may not withhold it under section 552.101 on that basis.

This office has also found some kinds of medical information are generally highly intimate
or embarrassing. See Open Records Decision No. 455 (1987). Upon review, we find the
information we marked satisfies the standard articulated by the Texas Supreme Court in
Industrial Foundation. Therefore, the university must withhold the information we marked
under section 552.101 of the Government Code in conjunction with common-law privacy.’
However, we find you have not demonstrated how any portion of the remaining information
is highly intimate or embarrassing and not of legitimate public concern. Thus, no portion of
the remaining information may be withheld under section 552.101 in conjunction with
common-law privacy.

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. ORD 455 at 4. The first type protects an individual’s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (citing Ramie v. City of
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the information at
issue, we find you have failed to demonstrate how any portion of the information at issue
falls within the zones of privacy or implicates an individual’s privacy interests for purposes

°As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.

7As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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of constitutional privacy. Therefore, the university may not withhold any of the remaining
information under section 552.101 on the basis of constitutional privacy.

Section 552.139(b)(3) of the Government Code provides, “a photocopy or other copy of an
identification badge issued to an official or employee of a governmental body” is
confidential. Gov’t Code § 552.139(b)(3). Therefore, the university must withhold the
photocopy of the identification card, which we have marked, under section 552.139(b)(3) of
the Government Code.

In summary, the university must withhold (1) the information we marked under
section 552.101 of the Government Code in conjunction with common-law privacy and
Ellen; (2) the information we marked under section 552.101 of the Government Code in
conjunction with common-law privacy; and (3) the photocopy of the identification card we
marked under section 552.139(b)(3) of the Government Code. The university must release
the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http.//www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Yy -
&.\)

Paige THompson

Assistant Attorney General
Open Records Division
PT/dls

Ref: ID# 527214

Enc. Submitted documents

c: Requestor
(w/o enclosures)




