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June 26, 2014 

Ms. Judy Hickman 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Assistant Supervisor 
Beaumont Police Department 
P.O. Box 3827 
Beaumont, Texas 77704 

Dear Ms. Hickman: 

OR2014-10987 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 526938 (Beaumont# 1993025017). 

The Beaumont Police Department (the "department") received a request for the complete file 
concerning a certain homicide investigation. You claim the submitted information is 
excepted from disclosure under sections 552.101, 552.130, and 552.136 of the Government 
Code. We have considered the exceptions you claim and reviewed the submitted 
information. 

Initially, you state some of the information at issue was obtained by the department from 
Child Protective Services ("CPS") and the United States Navy (the "Navy"). You argue 
these records do not fall under the provisions of the Act and should be properly obtained 
from CPS and the Navy. The Act applies to "public information." See Gov't Code 
§§ 552.002, .021. Section 552.002(a) defines "public information" as: 

information that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

(1) by a governmental body[.] 
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!d. § 552.002(a)(1). Thus, virtually all the information in a governmental body's physical 
possession constitutes public information and is subject to the Act. Id.; see Open Records 
Decision Nos. 549 at4 (1990), 514 at 1-2 (1988). You state the CPS and Navy records were 
obtained by the department in the course of a criminal investigation. Because you have 
submitted them to this office, we conclude they are maintained by the department for the 
department's use. Accordingly, these records are "public information" as defined by the Act, 
and the requestor may properly request them from the department. 

Next, we understand you to argue the Navy records should not be released because the 
department received them from a federal agency and they remain confidential under the 
federal Freedom of Information Act ("FOIA"), section 552 of title 5 of the United States 
Code. FOIA applies to information held by an agency of the federal government. See 5 
U.S.C. § 551(1). The submitted information is maintained by the department, which is 
subject to the state laws of Texas. See Attorney General Opinion MW-95 (1979) (FOIA 
exceptions apply to federal agencies, not to state agencies); Open Records Decision Nos. 496 
(1988), 124 (1976); see also Davidson v. Georgia, 622 F.2d 895, 897 (5th Cir. 1980) (state 
governments are not subject to FOIA); Open Records Decision No. 561 at 7 n.3 (1990) 
(federal authorities may apply confidentiality principles found in FOIA differently from way 
in which such principles are applied under Texas open records law). Furthermore, this office 
has stated in numerous opinions that information in the possession of a governmental body 
of the State of Texas is not confidential or excepted from disclosure merely because the same 
information is or would be confidential in the hands of a federal agency. See, e.g., Attorney 
General Opinion MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to 
records held by state or local governmental bodies in Texas); ORD 124 (fact that information 
held by federal agency is exempted by FOIA does not necessarily mean that same 
information is excepted under the Act when held by Texas governmental body). Therefore, 
the department may not withhold any of the Navy records on the grounds that those records 
are confidential under FOIA when held by the Navy. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses section 58.007 ofthe Family Code, which 
makes confidential juvenile law enforcement records relating to conduct that occurred on or 
after September 1, 1997. Fam. Code§ 58.007(c). You explain the conduct at issue occurred 
in 1993. Accordingly, we conclude section 58.007 of the Family Code is not applicable, and 
the department may not withhold any of the information under section 552.101 of the 
Government Code on that basis. 

However, prior to its repeal by the Seventy-Fourth Legislature, section 51.14( d) of the 
Family Code provided for the confidentiality of juvenile law enforcement records. See Open 
Records Decision No. 181 (1977) (concluding that former section 51.14(d) ofthe Family 
Code excepts police reports which identify juvenile suspects or furnish basis for their 
identification). Law enforcement records pertaining to juvenile conduct occurring before 
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January 1, 1996, are governed by former section 51.14( d), which was continued in effect for 
that purpose. See Act of May 27, 1995, 74th Leg., R.S., ch. 262, § 100, 1995 Tex. Gen. 
Laws 2517,2591. Therefore, section 552.101 of the Government Code also encompasses 
section 51.14 of the Family Code for records related to juvenile conduct that occurred before 
January 1, 1996. Section 51.14 applies only to records of a "child," which is defined as a 
person who is ten years of age or older and under seventeen years of age. See Fam. Code 
§ 51.02(2). Former section 51.14 provided in part as follows: 

(d) Except as provided by Article 15.27, Code of Criminal Procedure, and 
except for files and records relating to a charge for which a child is 
transferred under Section 54.02 of this code to a criminal court for 
prosecution, the law-enforcement files and records are not open to public 
inspection nor may their contents be disclosed to the public, but inspection 
of the files and records is permitted by: 

(1) a juvenile court having the child before it in any proceeding; 

(2) an attorney for a party to the proceeding; and 

(3) law-enforcement officers when necessary for the discharge oftheir 
official duties. 

!d. § 51.14( d) (repealed 1995). In this instance, we find the information at issue pertains to 
a juvenile engaged in delinquent conduct before January 1, 1996. See id. § 51.03 (defining 
"delinquent conduct"). Therefore, this information is governed by former section 51.14 of 
the Family Code. However, you state the individual who was involved was certified and 
tried as an adult. We note section 51.14( d) excepts from its confidentiality provisions "files 
and records relating to a charge for which a child is transferred under Section 54.02 of this 
code to a criminal court for prosecution[.]" !d. § 51.14(d). Accordingly, these records are 
not covered by the confidentiality provided by section 51.14(d) of the Family Code, and the 
department may not withhold them under section 552.101 of the Government Code on that 
basis. 

Section 5 52.1 0 1 of the Government Code also encompasses section 261.20 1 (a) of the Family 
Code, which provides: 

(a) Except as provided by Section 261.203, the following information is 
confidential, is not subject to public release under [the Act] and may be 
disclosed only for purposes consistent with this code and applicable federal 
or state law or under rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 
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(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

!d. § 261.201(a). The information in Exhibit C consists of a report of alleged abuse and 
neglect. See id. § 261.001 (defining "abuse" and "neglect" for purposes of chapter 261 of 
the Family Code); see also id. § 101.003(a) (defining "child" for purposes of chapter 261). 
Accordingly, the information in Exhibit C is confidential under section 261.201 of the 
Family Code and the department must withhold it under section 552.101 of the Government 
Code. 

Section 552.101 of the Government Code also encompasses section 414.009 of the 
Government Code, which provides: 

(a) A person who is a member or employee of the [Texas Crime Stoppers 
Council] or who accepts a report of criminal activity on behalf of a crime 
stoppers organization commits an offense if the person intentionally or 
knowingly divulges to a person not employed by a law enforcement agency 
the content of a report of a criminal act or the identity of the person who 
made the report without the consent of the person who made the report. 

Gov't Code § 414. 009( a). You state some of the submitted information consists of tips made 
to the Beaumont Crime Stoppers and Orange County Crime Stoppers. See id. 
§ 414.001(2)(B) (defining "crime stoppers organization" as public organization operated on 
local or statewide level, that pays rewards to persons who report to organization information 
about criminal activity, and that forwards information to appropriate law enforcement 
agency). Based on these representations and our review, we conclude the department must 
withhold the information we marked under section 552.101 of the Government Code in 
conjunction with section 414.009 ofthe Government Code. 

Section 552.101 ofthe Government Code also encompasses the Medical Practice Act (the 
"MP A"), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MP A 
provides: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 
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(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in Section 
159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(a)-(c). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician and information obtained from those records. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information 
we marked consists of confidential medical records. Accordingly, the department must 
withhold the information we marked under section 552.101 of the Government Code in 
conjunction with the MP A. 

Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right 
to make certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
Id. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. !d. The scope 
of information protected is narrower than under the common law doctrine of privacy; the 
information must concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). 

The remaining information contains graphic images of deceased individuals. However, the. 
right to privacy is a personal right that lapses upon death and may not be asserted solely on 
behalf of a deceased individual. Moore v. Charles B. Pierce Film Enters., Inc., 589 
S.W.2d 489,491 (Tex. App.-Texarkana 1979, writ ref d n.r.e.); see also Attorney General 
Opinions JM-229 (1984) ("the right of privacy lapses upon death"), H-917 (1976) ("We 
are ... of the opinion that the Texas courts would follow the almost uniform rule of other 
jurisdictions that the right of privacy lapses upon death."); Open Records Decision No. 272 
(1981) ("the right of privacy is personal and lapses upon death"). The United States Supreme 
Court, however, has determined surviving family members can have a privacy interest in 
information relating to their deceased relatives. See Nat 'l Archives & Records Admin, v. 
Favish, 541 U.S. 157 (2004) (holding surviving family members have a right to personal 
privacy with respect to their close relative's death-scene images and such privacy interests 
outweigh public interest in disclosure). You state the department is unable to locate the 
family members of the deceased individuals to notify them of their right to object to the 
release of the information at issue. Without such a representation from the surviving family 
members, we are unable to conclude the information at issue is protected under constitutional 
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privacy. Accordingly, the department may not withhold the information at issue under 
section 552.101 of the Government Code in conjunction with constitutional privacy. 

Section 552.101 of the Government Code also encompasses information protected by the 
common-law informer's privilege, which has long been recognized by Texas courts. See 
Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer's privilege 
protects the identities of persons who report activities over which the governmental body has 
criminal or quasi -criminal law-enforcement authority, provided the subject of the information 
does not already know the informer's identity. See Open Records Decision Nos. 515 at 3 
(1988), 208 at 1-2 (1978). The privilege protects the identities of individuals who report 
violations of statutes to the police or similar law-enforcement agencies, as well as those who 
report violations of statutes with civil or criminal penalties to "administrative officials having 
a duty of inspection or of law enforcement within their particular spheres." See Open 
Records Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at 
Common Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be of a 
violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 
at 4-5. The privilege excepts the informer's statement only to the extent necessary to protect 
the informer's identity. See ORD 549 at 5. However, witnesses who provide information 
in the course of an investigation but do not make the initial report of the violation are not 
informants for the purposes of claiming the informer's privilege. Upon review, we find you 
have not demonstrated any of the remaining information reveals identifYing information of 
an individual who made an initial report of criminal activity to the department. Accordingly, 
we conclude the department may not withhold any of the remaining information under 
section 552.101 of the Government Code in conjunction with the informer's privilege. 

Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
the public. Indus. Found v. Tex. Indus. Accident Ed, 540 S. W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. See id. at 681-82. The types of information considered intimate and embarrassing 
by the Texas Supreme Court are delineated in Industrial Foundation. !d. at 683. 
Additionally, this office has concluded some kinds of medical information are generally 
highly intimate or embarrassing. See ORD 455. Upon review, we find the information we 
marked satisfies the standard articulated by the Texas Supreme Court in Industrial 
Foundation. Accordingly, the department must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. The 
remaining information is not highly intimate or embarrassing, and the department may not 
withhold it under section 552.101 ofthe Government Code. 

Section 552.130 of the Government Code excepts from disclosure information relating to a 
motor vehicle operator's or driver's license or permit or a motor vehicle title or registration 
issued by an agency of this state or another state or country. Gov't Code 
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§ 552.130(a)(1 )-(2). Accordingly, the department must withhold the motor vehicle record 
information you marked, and the additional information we marked, under section 552.130 
of the Government Code. 

Section 552.136(b) of the Government Code provides, "[n]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential." !d. 
§ 552.136(b); see id. § 552.136(a) (defining "access device"). This office has concluded 
insurance policy numbers constitute access device numbers for purposes of section 552.136. 
However, the purpose of section 552.136 is to protect the privacy interests of individuals. 
As noted above, the right of privacy lapses at death, so information that pertains solely to 
deceased individuals may not be withheld under section 552.136. See Moore, 589 S.W.2d 
at 491; see also Attorney General Opinions JM-229, H-917; ORD 272 at 1. Thus, 
information pertaining solely to a deceased individual may not be withheld under 
section 552.136 ofthe Government Code. We marked the access device information that 
might be subject to section 552.136 of the Government Code. We note this information 
relates to deceased individuals. If a living person owns an interest in this information, the 
department must withhold it under section 552.136 ofthe Government Code. If no living 
person owns an interest in this information, the department may not withhold it under 
section 552.136 of the Government Code. The remaining information you marked is not 
protected by section 552.136 of the Government Code and the department may not withhold 
it on that basis. 

In summary, the department must withhold Exhibit C under section 552.101 of the 
Government Code in conjunction with section 261.201 of the Family Code. The department 
must withhold the information we marked under section 552.101 ofthe Government Code 
in conjunction with section 414.009 of the Government Code. The department must 
withhold the medical records we marked under section 552.101 of the Government Code in 
conjunction with the MP A. The department must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. The 
department must withhold the motor vehicle record information you marked, and the 
additional information we marked, under section 552.130 of the Government Code. If a 
living person owns an interest in the access device information we marked, the department 
must withhold that information under section 552.136 of the Government Code. The 
department must release the remaining information. 1 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

1The remaining information contains social security numbers. Section 552.147 of the Government 
Code authorizes a governmental body to redact the social security number of a living person without requesting 
a decision from this office. See Gov't Code§ 552.l47(b). 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Neal Falgoust 
Assistant Attorney General 
Open Records Division 

NF/akg 

Ref: ID# 526938 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


