GREG ABBOTT

July 18,2014

Ms. Heather Silver

Assistant City Attorney

Office of the City Attorney

City of Dallas

1500 Marilla Street, Room 7DN
Dallas, Texas 75201

OR2014-12482
Dear Ms. Silver:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 529708.

The City of Dallas (the “city”) received a request for a response to a specified request for
proposals issued by the city. Although you take no position with respect to the public
availability of the requested information, you state the proprietary-interests of City Trapping
might be implicated by the instant request. Accordingly, you notified City Trapping of the
request and of its right to submit arguments to this office explaining why its information
should not be released. See Gov’t Code § 552.305 (permitting interested third party to
submit to attorney general reasons why requested information should not be released); see
also Open Records Decision No. 542 (1990) (determining statutory predecessor to
section 552.305 permits governmental body to rely on interested third party to raise and
explain applicability of exception in certain circumstances). We reviewed the submitted
information. '

Initially, we note you have submitted documentation with portions of the information
redacted. Pursuant to section 552.301 of the Government Code, a governmental body that
seeking an opinion with regard to withholding information must submit to this office a copy
of the information, labeled to indicate which exceptions apply to which parts of the copy,
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unless the governmental body has received a previous determination for the information at
issue. See Gov’t Code § 552.301(a), (e)(1)(D). In this instance, we are able to discern the
nature of the information that has been redacted; thus, being deprived of that information
does not inhibit our ability to make a ruling. Nevertheless, be advised that a failure to
provide this office with requested information generally deprives us of the ability to
determine whether information may be withheld and leaves this office with no alternative
other than ordering the redacted information be released. See id. § 552.301(e)(1)(D)
(governmental body must provide this office with copy of “specific information requested”);
id. § 552.302. Thus, in the future, the city should refrain from redacting any information it
submits to this office in seeking an open records ruling.

Next, we note, and you acknowledge, the city failed to comply with its ten-business-day
deadline under section 552.301 of the Government Code in requesting this decision. See
Gov’t Code § 552.301(a)-(b). A governmental body’s failure to comply with the procedural
requirements of the Act results in the legal presumption that the requested information is
public and must be released unless the governmental body demonstrates a compelling reason
to withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). The presumption
that information is public under section 552.302 can be overcome by demonstrating the
information is confidential by law or third-party interests are at stake. See Open Records
Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Because a third party’s interest can provide
a compelling reason to withhold information, we will consider whether the submitted
information is excepted under the Act based on the proprietary interests of City Trapping.
Additionally, because sections 552.1175 and 552.136 can provide compelling reasons to
withhold information, we will address the applicability of these sections to the submitted
information.’

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice to submit its reasons, if any, as to why information relating to
that party should not be released. See Gov’t Code § 552.305(d)(2)(B). As of the date of this
letter, we have not received arguments from City Trapping. Thus, City Trapping has not
demonstrated that it has a protected proprietary interest in any of the submitted information.
See id. § 552.110(a)—(b); Open Records Decision Nos. 661 at 5-6 (1999) (to prevent
disclosure of commercial or financial information, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested information

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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would cause that party substantial competitive harm), 552 at 5 (1990) (party must establish
prima facie case that information is trade secret), 542 at 3. Accordingly, the city may not
withhold the submitted information on the basis of any proprietary interests City Trapping
may have in the information.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals, when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential. See Gov’t Code § 552.1175. Section 552.1175 applies, in part, to “peace
officers as defined by Article 2.12, Code of Criminal Procedure[.]” Id. § 552.1175(a)(1).
We note section 552.1175 also encompasses a personal cellular telephone or pager number,
unless the cellular or pager service is paid for by a governmental body. See Open Records
Decision 506 at 5-7 (1988). Thus, to the extent the information we have marked relates to
a peace officer who elects to restrict access to the information in accordance with
section 552.1175(b), it must be withheld from disclosure under section 552.1175 of the
Government Code so long as the cellular telephone service is not paid for by a governmental
body. Conversely, if the individual whose information is at issue is not a currently licensed
peace officer or does not elect to restrict access to the information in accordance with
section 552.1175(b), the marked information may not be withheld under section 552.1175.

Section 552.136 provides, “[n]otwithstanding any other provision of [the Act], a credit card,
debit card, charge card, or access device number that is collected, assembled, or maintained
by or for a governmental body is confidential.” Id. § 552.136(b); see id. § 552.136(a)
(defining “access device™). This office has determined insurance policy numbers are access
device numbers for purposes of section 552.136. See Open Records Decision No. 684 at 9
(2009). Upon review, the city must withhold the insurance policy numbers we have marked
under section 552.136 of the Government Code.

In summary, to the extent the information we have marked relates to a peace officer who
elects to restrict access to the information in accordance with section 552.1175(b), it must
be withheld from disclosure under section 552.1175 of the Government Code so long as the
cellular telephone service is not paid for by a governmental body. The city must withhold
the insurance policy numbers we have marked under section 552.136 of the Government
Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

JZ elnke
Assistant Attorney General

Open Records Division
JB/som

Ref: ID# 529708

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Osvaldo Rojas
City Trapping

2411 Skylark Drive
Dallas, Texas 75216
(w/o enclosures)




