GREG ABBOTT

August 20, 2014

Ms. Elizabeth Lutton

Legal Advisor

Dallas County Sherift’s Department
133 North Riverfront Boulevard, L.B-31
Dallas, Texas 75207-4313

OR2014-14696
Dear Ms. Lutton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 533408.

The Dallas County Sheriff’s Department (the “sheriff’s department”) received a request for
all special reports, complaints, or requests for internal investigations or criminal
investigations of sheriff’s department employees during a specified time period. You claim
the submitted information is excepted from disclosure under sections 552.101 and 552.108
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.'

We first address your argument that the General Orders of the sheriff’s department prohibit
the release of information related to a pending internal investigation. Section 552.101 of the
Government Code excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. A
governmental body may not promulgate a rule that designates information as being
confidential, so as to bring the information within the scope of section 552.101 of the

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

PosT OFrICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opportunity Employer - Printed on Recycled Paper




Ms. Elizabeth Lutton - Page 2

Government Code, unless the governmental body has been given specific statutory authority
to do so. See Open Records Decision Nos. 594 at 2-3 (1991) (city ordinance cannot operate
to make information confidential when not excepted by Act), 263 (1981) (city ordinance may
not conflict with Act); see also Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 677 (Tex. 1976) (agency rule may not make information confidential in
circumvention of Act). You have not directed our attention to any law, nor are we aware of
any, that authorizes the sheriff’s department to make information confidential for purposes
of the Act. Thus, the sheriff’s department has failed to demonstrate how the General Orders
constitute “law” for purposes of section 552.101 of the Government Code, and none of the
submitted information may be withheld on that basis. See Gov’t Code § 552.101.

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution. . . if . . . release of the internal record or
notation would interfere with law enforcement or prosecution[.|” Id. § 552.108(b)(1).
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.). To
demonstrate the applicability of this exception, a governmental body must meet its burden
of explaining how and why release of the requested information would interfere with law
enforcement and crime prevention. See Gov’t Code § 552.301(e)(1)(A) (providing that
governmental body must adequately explain how information at issue falls within scope of
claimed exception). This office has concluded section 552.108(b) excepts from public
disclosure information relating to the security or operation of a law enforcement agency.
See e.g., Open Records Decision Nos. 531(1989) (release of detailed use of force guidelines
would unduly interfere with law enforcement), 252 (1980) (Gov’t Code § 552.108 is
designed to protect investigative techniques and procedures used in law
enforcement), 143 (1976) (disclosure of specific operations or specialized equipment directly
related to investigation or detection of crime may be excepted). Section 552.108(b)(1) is not
applicable, however, to generally known policies and procedures. See, e.g., ORD 531 at 2-3
(Penal Code provisions, common law rules, and constitutional limitations on use of force not
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

You state the submitted information relates to pending internal affairs investigations. We
note section 552.108 generally is not applicable to the records of internal affairs
investigations that are purely administrative in nature and do not involve the investigation
or prosecution of crime. See City of Fort Worth, 86 S.W.3d at 325-26; Morales v. Ellen, 840
S.W.2d 519, 525-26 (Tex. Civ. App.—El Paso 1992, writ denied) statutory predecessor to
section 552.108 not applicable to internal investigation that did not result in criminal
investigation or prosecution); see also Open Records Decision No. 350 at 3-4 (1982). You
state release of the information at issue would interfere with law enforcement on the basis



Ms. Elizabeth Lutton - Page 3

that the internal affairs investigations are pending and release of the submitted information
could interfere with law enforcement by “revealing evidence to the subject of the
investigation before the investigation is complete” and the release of this information would
allow the officers at issue to “know the exact content of the evidence against them and . . .
revise their defenses accordingly in advance of any pre-disciplinary hearing.” However, you
do not inform us, and the submitted documents do not reflect, what criminal matters are at
issue or could arise from the alleged misconduct in the pending internal affairs
investigations. Accordingly, we find you have failed to explain how the release of the
information at issue would interfere with a particular criminal investigation or prosecution.
See Open Records Decision Nos. 372 at 4 (1983) (stating that where incident involving
criminal conduct remains under active investigation, section 552.108 may be invoked by any
proper custodian of related information), 493 at 2 (1988), 272 (1981); Attorney General
Opinion MW-575 at 1-2 (1982) (non-law enforcement agency may claim statutory
predecessor to section 552.108 as to open file where reasonable probability of criminal
prosecution exists); see also Open Records Decision No. 582 (1990) (finding prospects for
criminal prosecution too speculative to withhold information under predecessor to
section 552.108). Further, you do not explain, and we are unable to discern from the
submitted information, how release of any of the administrative information would interfere
with law enforcement and crime prevention. Consequently, you have failed to demonstrate
the applicability of section 552.108(b)(1) to the information at issue, and none of it may be
withheld on that basis.

Section 552.101 of the Government Code also encompasses information other statutes make
confidential, including section 261.201(a) of the Family Code, which provides:

(a) [The following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). We note the submitted information relates to administrative
investigations of sheriff’s department employees. However, one of the submitted internal
affairs investigations includes information that was used or developed in an investigation of
alleged child abuse or neglect. See id. § 261.001(1), (4) (defining “abuse” and “neglect” for
purposes of chapter 261 of the Family Code); see also id. § 101.003(a) (defining “child” for
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purposes of this section as person under 18 years of age who is not and has not been married
or who has not had the disabilities of minority removed for general purposes). Accordingly,
this information, which we have marked, is confidential pursuant to section 261.201 of the
Family Code and must be withheld under section 552.101 of the Government Code.
See Open Records Decision No. 440 at 2 (1986) (predecessor statute).

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. The doctrine of common-law privacy protects a compilation of an
individual’s criminal history, which is highly embarrassing information, the publication of
which would be highly objectionable to a reasonable person. Cf. United States Dep’t of
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when
considering prong regarding individual’s privacy interest, court recognized distinction
between public records found in courthouse files and local police stations and compiled
summary of information and noted individual has significant privacy interest in compilation
of one’s criminal history). Furthermore, we find a compilation of a private citizen’s criminal
history is generally not of legitimate concern to the public. We note records relating to
routine traffic violations are not considered criminal history information. Cf. Gov’t Code
§ 411.082(2)B) (criminal history record information does not include driving record
information). Further, active warrant information or other information relating to an
individual’s current involvement in the criminal justice system does not constitute criminal
history information for the purposes of section 552.101. See id. § 411.081(b) (police
department allowed to disclose information pertaining to person’s current involvement in the
criminal justice system). Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). This office has also held common-law privacy protects the identifying
information of juvenile victims of abuse or neglect. See Open Records Decision
No. 394 (1983); c¢f. Fam. Code § 261.201. Upon review, we find some of the submitted
information satisfies the standard articulated by the Texas Supreme Court in Industrial
Foundation. Therefore, the sheriff’s department must withhold this information, which we
have marked and indicated, under section 552.101 of the Government Code in conjunction
with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion
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of personal privacy[.]> Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. 7ex. Comptroller of Pub.
Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the
sheriff’s department must withhold the dates of birth we have marked and indicated under
section 552.102(a) of the Government Code.

Section 552.117(a)(2) excepts from public disclosure the home addresses, home telephone
numbers, emergency contact information, and social security number of a peace officer, as
well as information that reveals whether the peace officer has family members, regardless
of whether the peace officer complies with section 552.024 of the Government Code or
section 552.1175 of the Government Code.” Gov’t Code § 552.117(a)(2). We note
section 552.117 also encompasses a personal cellular telephone or pager number, unless the
cellular or pager service is paid for by a governmental body. See Open Records Decision
No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not applicable to cellular
telephone numbers provided and paid for by governmental body and intended for official
use). Accordingly, to the extent the information we have marked and indicated pertains to
licensed peace officers, the sheriff’s department must withhold this information under
section 552.117(a)(2) of the Government Code; however, the sheriff’s department may only
withhold the marked cellular telephone numbers if the cellular service is not paid for by a
governmental body. To the extent the information we have marked and indicated does not
pertain to licensed peace officers, the sheriff’s department may not withhold this information
under section 552.117(a)(2) of the Government Code.

To the extent the information we have marked and indicated does not pertain to licensed
peace officers, we note it may be subject to section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
emergency contact information, social security numbers, and family member information of
current or former officials or employees of a governmental body who request this
information be kept confidential under section 552.024 of the Government Code.
Gov’t Code § 552.117(a)(1). Whether a particular piece of information is protected by
section 552.117 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). Therefore, the sheriff’s department may only withhold
information under section 552.117 on behalf of current or former officials or employees who
made a request for confidentiality under section 552.024 prior to the date on which the
request for this information was made. As noted above, section 552.117 also encompasses
a personal cellular telephone or pager number, unless the cellular or pager service is paid for

“The Office of the Attorney General will raise mandatory exceptions on behalf of'a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

*Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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by a governmental body. See ORD 506 at 5-7. Therefore, to the extent the information we
have marked and indicated does not pertain to licensed peace officers, and to the extent
the employees at issue timely elected to keep such information confidential under
section 552.024, the sheriff’s department must withhold the information we have marked and
indicated under section 552.117(a)(1) of the Government Code; however, the sheriff’s
department may only withhold the marked cellular telephone numbers if the cellular service
is not paid for by a governmental body. If the employees whose information are at issue did
not make a timely election under section 552.024, the sheriff’s department may not withhold
the information we have marked and indicated under section 552.117(a)(1) of the
Government Code.*

Section 552.130 provides information relating to a motor vehicle operator’s license, driver’s
license, motor vehicle title or registration, or personal identification document issued by an
agency of this state or another state or country is excepted from public release. See Gov’t
Code § 552.130. Upon review, we find the sheriff’s department must withhold the motor
vehicle record information we have marked under section 552.130 of the Government Code.

In summary, the sheriff’s department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 261.201 of the Family
Code. The sheriff’s department must withhold the information we have marked and
indicated under section 552.101 of the Government Code in conjunction with common-law
privacy. The sheriff’s department must withhold the information we have marked and
indicated under section 552.102(a) of the Government Code. To the extent the information
we have marked and indicated pertains to licensed peace officers, the sheriff’s department
must withhold this information under section 552.117(a)(2) of the Government Code;
however, the sheriff’s department may only withhold the marked cellular telephone numbers
if the cellular service is not paid for by a governmental body. To the extent the information
we have marked and indicated does not pertain to licensed peace officers, and to the extent
the employees at issue timely elected to keep such information confidential under
section 552.024, the sheriff’s department must withhold the information we have marked and
indicated under section 552.117(a)(1) of the Government Code; however, the sherift’s
department may only withhold the marked cellular telephone numbers if the cellular service
is not paid for by a governmental body. The sheriff’s department must withhold the motor
vehicle record information we have marked under section 552.130 of the Government Code.
The sheriff’s department must release the remaining information.

‘Regardless of the applicability of section 552.117 of the Government Code, we note
section 552.147(b) of the Government Code authorizes a governmental body to redact a living person’s
social security number from public release without the necessity of requesting a decision from this office.
See Gov’t Code § 552.147(b).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

W

Tim Neal
Assistant Attorney General
Open Records Division

TN/bhf
Ref: ID# 533408
Enc. Submitted documents

c: Requestor
(w/o enclosures)




