GREG ABBOTT

August 26, 2014

Ms. Thao La

Senior Attorney

Parkland Health & Hospital System
5201 Harry Hines Boulevard
Dallas, Texas 75235

OR2014-15073
Dear Ms. La:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 534394 (DCHD# 14-56A and DCHD# 14-56B).

The Dallas County Hospital District d/b/a Parkland Health and Hospital System (the
“system”) received two requests from the same requestor for all records related to system
staff who participated in or witnessed a specified incident, and all records related to police
reviews of psychiatric patient restraint since security cameras were installed in 2011." You
state the system does not have any responsive information for the second request for police
reviews.” You state you will release some of the information to the requestor with agreed
uponredactions. You state the system will redact information as permitted by Open Records

'Y ou state the system sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott,304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for
information, the ten-day period to requestan attorney general ruling is measured from the date the request is
clarified or narrowed).

*The Actdoes not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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Decision No. 684 (2009)° and sections 552.024,% 552.1175, ° 552.130,° 552.136,
and 552.147® of the Government Code. You claim the submitted information is excepted
from disclosure under sections 552.101, 552.107, 552.111, 552.136, and 552.150 of the
Government Code.” We have considered the exceptions you claim and reviewed the
submitted information.

’Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold ten categories of information, including e-mail addresses of members of the public under
section 552.137 of the Government Code, direct deposit authorization forms under section 552.101 of the
Government Code in conjunction with common-law privacy, W-2 and W-4 forms under section 552.101 in
conjunction with section 6103(a) of title 26 of the United States Code, a Form 1-9 and attachments under
section 552.101 in conjunction with section 1324a of title 8 of the United States Code, and fingerprints under
section 552.101 in conjunction with section 560.003 of the Government Code, without the necessity of
requesting an attorney general decision.

*Section 552.024(c) of the Government Code authorizes a governmental body to redact, without the
necessity of requesting a decision from this office, the home address, home telephone number, emergency
contact information, social security number, and family member information of a current or former employee
who properly elected to keep this information confidential. See Gov’t Code § 552.024(c); see id.
§ 552.024(c-1) (requestor may appeal governmental body’s decision to withhold information under
section 552.024(c) to attorney general), .024(c-2) (governmental body withholding information pursuant to
section 552.024(c) must provide certain notice to requestor).

* Section 552.1175(f) of the Government Code authorizes a governmental body to redact under
section 552.1175(b), without the necessity of requesting a decision from this office, the home addresses and
telephone numbers, emergency contact information, social security number, date of birth, and family member
information of a peace officer as defined by article 2.12 of the Code of Criminal Procedure who properly elects
to keep this information confidential. See id. § 552.1175(b), ().

*Section 552.130(c) of the Government Code allowsa governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See
1d. § 552.130(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e).

"Section 552.136(c) of the Government Code authorizes a governmental body to redact, without the
necessity of requesting a decision from this office, access device numbers subject to section 552.136(b). See
id. § 552.136(c); see also id. § 552.136(d)-(e) (requestor may appeal governmental body’s decision to withhold
information under section 552.136(c) to attorney general, and governmental body withholding information
pursuant to section 552.136(c) must provide certain notice to requestor).

*Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting an attorney general
decision under the Act. See id. § 552.147(b).

*You acknowledge you failed to timely raise section 552.101 of the Government Code, however
section 552.101 can provide a compelling reason for non-disclosure. Therefore we will address the
applicability of this exception. See id. §§ 552.301, .302.
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Initially, we note the requestor specifically excluded from his request the patients’ medical
records and patients’ identities on other records, information about caregivers’ dates of birth,
relatives, personal addresses, personal telephone numbers, and social security numbers. The
requestor has also excluded criminal background check material, compliance officer’s
records, patient risk-safety records, and medical peer review committees’ records. Therefore,
this information is not responsive to this request. This ruling does not address the public
availability of any information that is not responsive to the request, and the system is not
required to release that information in response to the request.

Section 552.111 excepts from disclosure “[a]n interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency[.]” Gov’t
Code § 552.111. This exception encompasses the attorney work product privilege found in
rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. Dallas Morning
News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 at 4-8 (2002).
Rule 192.5 defines work product as:

(1) [M]aterial prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TEX.R.CIv.P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; ORD 677
at 6-8. In order for this office to conclude that the information was made or developed in
anticipation of litigation, we must be satisfied that:

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for such litigation.

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.
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You state the communications and handwritten notes at issue in Exhibit C2 were made by
the system’s legal staff, or staff acting under the direction of its General Counsel. You state
the Deputy General Counsel worked closely with Human Resources to identify the
employment issues relating to the incident at issue for the purpose of evaluating the
likelihood and strategy in preparation for litigation relating to the incident. You further state
Exhibit C2 was prepared after knowledge of the subject incident was provided to the
system’s legal department. Based upon these representations and our review, we find the
information we have marked constitutes privileged attorney work product the system may
withhold under section 552.111 of the Government Code. However, we find you have failed
to demonstrate any of the remaining information in Exhibit C2 constitutes materials prepared
or communications made in anticipation of litigation for trial by a party or a party’s
representative. Accordingly, the system may not withhold any of the remaining information
under the work product privilege of section 552.111 of the Government Code

Section 552.111 also encompasses the deliberative process privilege. See Open Records
Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion,
and recommendation in the decisional process and to encourage open and frank discussion
in the deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex.
App.—San Antonio 1982, writ ref’d n.r.e.); Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. ORD 615 at 5; see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351, 364 (Tex. 2000); Arlington Indep. Sch. Dist. v. Texas Attorney
Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.). A governmental body’s
policymaking functions do include administrative and personnel matters of broad scope that
affect the governmental body’s policy mission. See Open Records Decision No. 631 at 3
(1995). However, a governmental body’s policymaking functions do not encompass routine
internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. ORD 615
at 5-6; see also Dallas Morning News, 22 S.W.3d at 364 (section 552.111 not applicable to
personnel-related communications that did not involve policymaking).  Further,
section 552.111 does not generally except from disclosure facts and written observations of
facts and events that are severable from advice, opinions, and recommendations. Arlington
Indep. Sch. Dist., 37 S.W.3d at 157, ORD 615 at 5. But, if factual information is so
inextricably intertwined with material involving advice, opinion, or recommendation as to
make severance of the factual data impractical, the factual information also may be withheld
under section 552.111. See Open Records Decision No. 313 at 3 (1982).
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You contend the remaining information in Exhibit C2 includes internal communications,
discussions, analyses, and/or recommendations among the system’s executive leaders and
staff. You further contend the information pertains to quality and improvement of care and
operations process design, management of personnel matters, clinical service lines, and types
and quantities or services. Additionally, youassert the information pertains to policy making
events such as decisions regarding layering and structuring of certain departments or
programs, public relations matters, formation and revisions or sharing resources, and/or other
aspects of the system’s operations. Upon review, we find the information we have marked
constitutes internal discussions regarding a policymaking matter, and therefore,
section 552.111 is applicable. Thus, the system may withhold the information we have
marked under section 552.111. However, we find that the remaining information is either
factual, or pertains to personnel matters that do not rise to the level of policymaking.
Accordingly, the remaining information may not be withheld under section 552.111 of the
Government Code.

Section 552.107(1) of the Government Code protects information that comes within the
attorney-client privilege. See Gov’t Code § 552.107(1). When asserting the attorney-client
privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege in order to withhold the information at issue. See
Open Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate
the information constitutes or documents a communication. Id at 7. Second, the
communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body. See TEX. R. EVID. 503(b)(1).
The privilege does not apply when an attorney or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in capacity other than that of attorney). Governmental attorneys often act in capacities
other than that of professional legal counsel, such as administrators, investigators, or
managers. Thus, the mere fact thata communication involves an attorney for the government
does not demonstrate this element. Third, the privilege applies only to communications
between or among clients, client representatives, lawyers, lawyer representatives, and a
lawyer representing another party in a pending action and concerning a matter of common
interest therein. See TEX. R. EVID. 503(b)(1). Thus, a governmental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Finally, the attorney-client privilege applies only to a confidential
communication, meaning it was “not intended to be disclosed to third persons other than
those to whom disclosure is made in furtherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission of the
communication.” Id. 503(a)(5). Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated. See
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, orig. proceeding).
Moreover, because the client may elect to waive the privilege at any time, a governmental



Ms. Thao La - Page 6

body must explain the confidentiality of a communication has been maintained.
Section 552.107(1) generally excepts an entire communication that is demonstrated to be
protected by the attorney-client privilege. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

Upon review, we find no portion of the remaining information in Exhibit C2 constitutes an
attorney-client communication for purposes of section 552.107. Therefore, the system may
not withhold the remaining information in Exhibit C2 under section 552.107 of the
Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by statute,
such as the Medical Practice Act (the “MPA?”), subtitle B of title 3 of the Occupations Code,
which governs release of medical records. See Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information
we have marked constitutes records of the identity, diagnosis, evaluation, or treatment of a
patient by a physician that were created or are maintained by a physician. Accordingly, the
system must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with the MPA.
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Section 552.136 of the Government Code states, in part, “Notwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 52.136(b); see also id. § 552.136(a) (defining “access device™). You state currently
half of your employee user ID numbers are used as access device numbers to log into secured
work computers and their employment accounts and that in the future all accounts will
become uniform in using the employee user ID numbers as access device numbers.
Accordingly, the system must withhold all the employee user ID numbers within the
responsive information under section 552.136 of the Government Code.

Section 552.150 of the Government Code provides as follows:

(a) Information in the custody of a hospital district that relates to an employee
or officer of the hospital district is excepted from the requirements of
Section 552.021 if:

(1)itis information that, if disclosed under the specific circumstances
pertaining to the individual, could reasonably be expected to
compromise the safety of the individual, such as information that
describes or depicts the likeness of the individual, information stating
the times that the individual arrives at or departs from work, a
description of the individual’s automobile, or the location where the
individual works or parks; and

(2) the employee or officer applies in writing to the hospital district’s
officer for public information to have the information withheld from
public disclosure under this section and includes in the application:

(A) a description of the information; and

(B) the specific circumstances pertaining to the individual that
demonstrate why disclosure of the information could
reasonably be expected to compromise the safety of the
individual.

(b) Onreceiving a written request for information described in an application
submitted under Subsection (a)(2), the officer for public information shall:

(1) request a decision from the attorney general in accordance with
Section 552.301 regarding withholding the information; and

(2) include a copy of the application submitted under
Subsection (a)(2) with the request for the decision.
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Gov’t Code § 552.150. Section 552.150 provides that information held by a hospital district
relating to a hospital district employee or officer is excepted from public disclosure
provided (1) it is information that, if disclosed under the specific circumstances pertaining
to the individual, could reasonably be expected to compromise the safety of the individual;
and (2) the employee or officer makes a written application in accordance with
section 552.150(a)(2) to the hospital district’s officer for public information to have the
information withheld from public disclosure under this section. /d. The individual’s
application must include a description of the information at issue and the specific
circumstances pertaining to the individual that demonstrate why disclosure of the information
could reasonably be expected to compromise his or her safety. Id.

We understand the system has provided all employees notice of these requests and of their
ability to claim a section 552.150 exception. You have provided this office with copies of
written applications sent to the system from two employees seeking protection pursuant to
section 552.150. Upon review and consideration of these applications, we determine one
individual has described specific circumstances establishing that release of the individual’s
name could “reasonably be expected to compromise the safety of the individual.” See id.
§ 552.150(a)(1). Therefore, the system must withhold the name we have indicated under
section 552.150 of the Government Code. However, we find none of the individuals to
whom the remaining information at issue pertains has established release of the remaining
information could “reasonably be expected to compromise the safety of the individual.” See
id.; see also id. § 552.022(a)(2) (“[The] name, sex, ethnicity, salary, title, and dates of
employment of each employee and officer” of governmental body are public information
under the Act unless “expressly confidential under other law.”). Thus, we find neither the
system nor its employees and officers have demonstrated that section 552.150 is applicable
to any of the remaining information at issue. Therefore, the system may not withhold any
of the remaining information at issue under section 552.150 of the Government Code.

In summary, the system may withhold the information we have marked under
section 552.111. The system must withhold the information we have marked under
section 552.101 in conjunction with the MPA. The system must withhold all employee [D
numbers under section 552.136. The system must withhold the name belonging to the
individual we have indicated under section 552.150. The remaining responsive information
must be released.

You ask this office to issue a previous determination that would permit the system to
withhold all employee ID numbers under section 552.136 of the Government Code without
the necessity of requesting a decision from this office. We decline to issue such a previous
determination at this time. Accordingly, this letter ruling is limited to the particular
information at issue in this request and limited to the facts as presented to us; therefore, this
ruling must not be relied upon as a previous determination regarding any other information
or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

BITTAYY

Ellen Webking

Assistant Attorney General
Open Records Division
EW/ac

Ref: ID# 534394

Enc. Submitted documents

c: Requestor
(w/o enclosures)



