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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

September 15, 2014 

Ms. Ana Vieira 
Attorney and Public Information Coordinator 
Office of the General Counsel 
The University of Texas System 
201 West Seventh Street 
Austin, Texas 78701-2902 

Dear Ms. Vieira: 

OR2014-16268 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 5 52 of the Government Code. Your request was 
assigned ID# 536079 (UT OCG ID#156620 and 156800). 

The University of Texas Health Science Center at Houston (the "university") received a 
request for 1) the current contracts and annual operating agreements between Memorial 
Hermann Hospital System ("Memorial Hermann") and/or Memorial Hermann 
Hospital-Texas Medical Center and the university and/or UT Physicians, 2) the curricula 
vitae of named university faculty members, 3) copies of the university requests for UT 
System Board of Regents approval and Board of Regents responses to the requests for 
specified university faculty members, 4) the Executive Vice Chancellor Approvals for 
specified university faculty members, 5) information pertaining to the named faculty 
members earning above a specified salary, 6) documents related to financial arrangements, 
purchases, acquisitions, and/or operations related to EPHeart, LLC; Bayshore Family 
Practice, PA, Memorial Bone and Joint Clinic; and Memorial Bone and Joint Research 
Foundation, 7) information related to the search for the chair of the university's department 
of medicine during a specified time period, 8) annual effort certification reports for the 
years 2008-2013 for a specified faculty member, 9) financial data to include all source of 
income and expenses for specified faculty members, 1 0) all documents related to the external 
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market study that was performed supporting a specified compensation level for a specified 
faculty member, 11) specified documentation listed as "Docket-1" in a named budget 
document, 12) specified documentation referred to in a specified UT System Board of 
Regents-Consent Agenda, and 13) all institutional conflict of interest management plans for 
a specified faculty member. You state the university will release some of the requested 
information to the requestor. You claim portions of the submitted information are excepted 
from disclosure under sections 552.101,552.104, and 552.107 of the Government Code. 
You also state release of the submitted information may implicate the interests of a named 
doctor, Memorial Hermann, and Healthcare Appraisers, Inc. Accordingly, you state, and 
provide documentation showing, you notified these third parties of the request for 
information and of their rights to submit arguments to this office as to why the information 
at issue should not be released. See Gov't Code §§ 552.304 (providing that an interested 
third party may submit comments stating why information should or should not be 
released), .305( d); see also Open Records Decision No. 542 (1990) (statutory predecessor 
to section 552.305 permits governmental body to rely on interested third party to raise and 
explain applicability of exception in the Act in certain circumstances). We have received 
comments from Memorial Hermann and the notified doctor. We have considered the 
submitted arguments and reviewed the submitted representative sample of information. 1 

You state requested items 2-9 above were the subject of a previous request for information, 
as a result of which this office issued Open Records Letter No. 2014-06908 (2014). In that 
ruling, we determined in part, (1) the university must withhold the information it marked 
under section 552.101 in conjunction with section 161.032 ofthe Health and Safety Code; 
(2) the university must withhold the dates ofbirth it marked under section 552.102(a) of the 
Government Code; (3) the university must withhold the marked information under 
section 5 52.11 7 (a)( 1) of the Government Code if the individuals made timely elections under 
section 552.024 of the Government Code; and ( 4) the university must release the remaining 
information. We have no indication there has been any change in the law, facts, or 
circumstances on which the previous ruling was based with regards to this information. 
Accordingly, we agree the university must rely on Open Records Letter No. 2014-06908 as 
a previous determination and withhold or release the information that is responsive to 
items 2-9 of the instant request in accordance with that prior ruling. See Open Records 
Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior ruling was 
based have not changed, first type of previous determination exists where requested 
information is precisely same information as was addressed in prior attorney general ruling, 
ruling is addressed to same governmental body, and ruling concludes information is or is not 
excepted from disclosure). You and Memorial Hermann inform us that although item 1 of 

1 We assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information thanthat submitted to this 
office. 
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the instant request was also the subject of Open Records Letter No. 2014-06908, the 
documents at issue have changed. Thus, circumstances have changed in regards to Memorial 
Hermann's information and the university may not rely on Open Records Letter 
No. 2014-06908 as to this information. Therefore, we will address Memorial Hermann's 
arguments against disclosure of item 1 under section 552.110 of the Government Code. 

Initially, Memorial Hermann notes some of the agreements submitted for item 1 of the 
request are not current contracts, and are therefore not responsive to the instant request. This 
ruling does not address the public availability of non-responsive information. To the extent 
any of the submitted information consists of expired contracts, the university is not required 
to release such non-responsive information in response to this request. 

Section 552.104 of the Government Code protects from required public disclosure 
"information that, if released, would give advantage to a competitor or bidder." Gov't Code 
§ 552.104(a). The purpose of section 552.104 is to protect the interests of a governmental 
body in connection with competitive bidding and in certain other competitive situations. See 
Open Records Decision No. 593 (1991 ). This office has held a governmental body may seek 
protection as a competitor in the marketplace under section 552.104 and avail itself of the 
"competitive advantage" aspect of this exception if it can satisfy two criteria. See id. First, 
the governmental body must demonstrate it has specific marketplace interests. See id. at 3. 
Second, the governmental body must demonstrate a specific threat of actual or potential harm 
to its interests in a particular competitive situation. See id. at 5. Thus, the question of 
whether the release of particular information will harm a governmental body's legitimate 
interests as a competitor in a marketplace depends on the sufficiency of the governmental 
body's demonstration of the prospect of specific harm to its marketplace interests in a 
particular competitive situation. See id. at 10. A general allegation of a remote possibility 
ofharm is not sufficient. See Open Records Decision No. 514 at 2 (1988). 

You inform us the university, as a healthcare provider, is a competitor in the marketplace. 
You explain the university competes with other hospitals, medical care providers, and 
universities to expand in both practice area and geographical location and to recruit 
physicians across a number of medical specialties. You state the information you have 
marked reveals the university's evaluation process and techniques for the recruitment of 
physicians. You explain release of this information would hinder the university's ability to 
negotiate appropriate employment arrangements with these physicians. Having carefully 
considered all of your arguments, we find that you have demonstrated that the university has 
specific marketplace interests and that the prospective release of the responsive information 
poses a specific threat of harm to the university's interests in a particular competitive 
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situation. We therefore conclude that the university may withhold the information you have 
marked in its entirety under section 552.104 ofthe Government Code.2 

Memorial Hermann argues portions of its information are confidential under 
section 552.11 O(b) of the Government Code. Section 552.11 O(b) protects"[ c ]ommercial or 
financial information for which it is demonstrated based on specific factual evidence 
disclosure would cause substantial competitive harm to the person from whom the 
information was obtained[.]" Gov't Code § 552.110(b). This exception to disclosure 
requires a specific factual or evidentiary showing, not conclusory or generalized allegations, 
substantial competitive injury would likely result from release of the information at issue. 
!d.; see also Open Records Decision No. 661 at 5 (1999) (to prevent disclosure of 
commercial or financial information, party must show by specific factual evidence, not 
conclusory or generalized allegations, release of requested information would cause that 
party substantial competitive harm). 

Upon review, we find Memorial Hermann has failed to demonstrate the release of any of its 
information would result in substantial harm to its competitive position. See Open Records 
Decision Nos. 661 (for information to be withheld under commercial or financial information 
prong of section 552.110, business must show by specific factual evidence substantial 
competitive injury would result from release of particular information at issue), 509 at 5 
(1988) (because costs, bid specifications, and circumstances would change for future 
contracts, assertion that release of bid proposal might give competitor unfair advantage on 
future contracts is too speculative), 319 at 3 (information relating to organization and 
personnel, professional references, market studies, qualifications, and pricing are not 
ordinarily excepted from disclosure under statutory predecessor to section 552.110). 
Accordingly, none of Memorial Hermann's information may be withheld under 
section 552.11 O(b) of the Government Code. 

In summary, the university must continue to rely on Open Records Letter No. 2014-06908 
with regards to information responsive to items 2-9 of this request. The university may 
withhold the information you have marked under section 552.104 of the Government Code. 
The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Ellen Webking 
Assistant Attorney General 
Open Records Division 

EW/ac 

Ref: ID# 536079 

Enc. Submitted documents 

c: Requestors 
(w/o enclosures) 

Mr. JeffLayne 
For Memorial Hermann Health 
System 
Fulbright & Jaworski LLP 
98 San Jacinto Boulevard, Suite 
1100 
Austin, Texas 78701-4255 
(w/o enclosures) 

Dr. Ramesh Hariharan 
ChiefMedical Director of Cardiac 
Electrophysiology 
UT Physicians 
17350 St. Luke's Way, Suite 320 
The Woodlands, Texas 77384 
(w/o enclosures) 

Mr. Jim D. Carr 
Healthcare Appraisers, Inc. 
858 West Happy Canyon Road, Suite 150 
Castle Rock, Colorado 801 08 
(w/o enclosures) 


