GREG ABBOTT

September 17, 2014

Mr. R. Brooks Moore

Managing Counsel, Governance
Office of General Counsel

Texas A&M University System
301 Tarrow Street, 6™ Floor
College Station, Texas 77840-7896

OR2014-16447
Dear Mr. Moore:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 536486.

The West Texas A&M University (the “university”) received a request for eight categories
of information pertaining to five types of agricultural studies related to a specified product
marketed by EcoAgro Resources (“EcoAgro™)." You indicate you will release some of the
requested information to the requestor. You claim the submitted information is excepted
from disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted representative sample of information.” We
also have received and considered comments from the requestor. See Gov’t Code § 552.304

'We note the university sent the requestor an estimate of charges pursuant to section 552.2615 of the
Government Code. See Gov’t Code § 552.2615. The estimate of charges required the requestor to provide a
deposit for payment of anticipated costs under section 552.263 of the Government Code. See id. § 552.263(a).
You inform us the university received the required deposit on June 26, 2014. See id § 552.263(e) (if
governmental body requires deposit or bond for anticipated costs pursuant to section 552.263, request for
information is considered to have been received on date governmental body receives bond or deposit).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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(providing that interested party may submit comments stating why information should or
should not be released).

Initially, we note the requestor contends portions of the submitted information were
previously released to the public via EcoAgro’s and the university’s respective websites and
are now in the public domain. The Act does not permit the selective disclosure of
information. See id. §§ 552.007(b), .021; Open Records Decision No. 463 at 1-2 (1987). If
information has been voluntarily released to any member of the public, then that exact same
information may not subsequently be withheld from another member of the public, unless
public disclosure of the information is expressly prohibited by law or the information is
confidential under law. See Gov’t Code § 552.007(a); Open Records Decision Nos. 518 at 3
(1989),490 at 2 (1988); see also Open Records Decision No. 400 (1983) (governmental body
may waive right to claim permissive exceptions to disclosure under the Act, but it may not
disclose information made confidential by law). However, we note a governmental body is
not precluded from invoking an exception to further public disclosure of information that has
been released on a limited basis through no official action and against the wishes and policy
of the governmental body. See Open Records Decision No. 376 at 2 (1983); see also Open
Records Decision No. 387 at 3 (1983) (information that is not voluntarily released by a
governmental body, but nevertheless comes into another party’s possession, is not henceforth
automatically available to everyone). Additionally, the univer§ity asserts the submitted
information has not been publicly disclosed. Whether the information at issue was released
is a question of fact. This office is unable to resolve disputes of fact in the open records
ruling process. As such, we must rely upon the facts alleged to us by the governmental body
requesting our opinion, or upon those facts that are discernable from the documents
submitted for our inspection. See Open Records Decision No. 522 at 4 (1990). Further, we
note the university claims the information is excepted from disclosure pursuant to
section 552.101 of the Government Code, which makes information confidential by law for
purposes of section 552.007. See Gov’t Code § 552.101; see also Open Records Decision
No. 674 at 3 n.4 (2001) (mandatory exceptions). Accordingly, we find section 552.007 is
inapplicable to the submitted information, and we will consider the university’s arguments.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 51.914 of the Education Code, which provides, in pertingnt part:

(a) In order to protect the actual or potential value, the following information
is confidential and is not subject to disclosure under [the Act] or otherwise:

(2) any information relating to a product, device, or process, the
application or use of such product, device, or’process, and any
technological and scientific information (including computer
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programs) that is the proprietary information of a person, partnership,
corporation, or federal agency that has been disclosed to an institution
of higher education solely for the purposes of a written research
contract or grant that contains a provision prohibiting the institution
of higher education from disclosing such proprietary information to
third persons or parties|.]

Educ. Code § 51.914(a)(2). We note section 51.914 is not applicable to working titles of
experiments or other information that does not reveal the details of the research. See Open
Records Decision Nos. 557 at 3 (1990), 497 at 6-7.

You state the submitted information “documents research performed under an agreement
between the university and EcoAgro’s sister company, Hongda Group Limited, LLC
(Hongda) [related to the specified product].” You further state the information “has been
disclosed to the university under a written research agreement prohibiting the university from
disclosing Hongda’s proprietary information . . . [and] the confidentiality of the proprietary
information has been maintained by the university in accordance with the agreement.”
Finally, as indicated above, the university states while EcoAgro has posted some of its study
results on its website and in a publicly available thesis, the submitted information has not
been publicly disclosed. Based on your representations and;our review, we find the
submitted information is confidential under section 51.914(a)(2) of the Education Code, and
the university must withhold it under section 552.101 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
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Lee Seidlits
Assistant Attorney General
Open Records Division
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