GREG ABBOTT

September 17,2014

Mr. Christopher B. Gilbert

Counsel for Fort Bend Independent School District
Thompson & Horton, LLP

Phoenix Tower, Suite 2000

3200 Southwest Freeway

Houston, Texas 77027

OR2014-16496
Dear Mr. Gilbert:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Y our request was
assigned ID# 536357.

The Fort Bend Independent School District (the “district”), which you represent, received
two requests from the same requestor for reports prepared and presented by a specified law
firm and Mir Fox Forensic Accountants to the district’s board of trustees during a specified
period of time and information pertaining to the investigation of a named district employee
during a specified period of time. You state the district has destroyed some of the requested
information pursuant to the district’s records retention policy.! You claim the submitted
information is excepted from disclosure under sections 552.103,552.107,and 552.111 of the
Government Code and privileged under rule 503 of the Texas Rules of Evidence and
rule 192.5 of the Texas Rules of Civil Procedure.” We have received comments from the

'The Actdoes not require a governmental body to release informationthat did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

*Although you raise section 552.101 of the Government Code in conjunction with Texas Rule of
Evidence 503 and Texas Rule of Civil Procedure 192.5, this office has concluded section 552.101 does not
encompass discovery privileges. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990).
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requestor. See Gov’t Code § 552.304 (permitting interested third party to submit to attorney
general reasons why requested information should or should not be released). We have
considered the submitted arguments and reviewed the submitted representative sample of
information.’

Initially, we address the requestor’s contention the district has previously released the
information at issue to the public. The Act does not permit the selective disclosure of
information. See id. §§ 552.007(b), .021; Open Records Decision No. 463 at 1-2 (1987). If
information has been voluntarily released to any member of the public, then that exact same
information may not subsequently be withheld from another member of the public, unless
public disclosure of the information is expressly prohibited by law or the information is
confidential under law. See Gov’t Code § 552.007(a); Open Records Decision Nos. 518
at 3 (1989), 490 at 2 (1988); see also Open Records Decision No. 400 (1983) (governmental
body may waive right to claim permissive exceptions to disclosure under the Act, but it may
not disclose information made confidential by law). However, we note section 552.007 does
not prohibit an agency from withholding similar types of information that are not the exact
information that has been previously released. The requestor asserts a newspaper article
pertaining to the specified investigation demonstrates the information at issue was previously
released by the district. However, the district affirmatively denies the information at issue
has been released to the public. Whether the information at issue was released is a question
of fact. This office is unable to resolve disputes of fact in the open records ruling process.
Accordingly, we must rely upon the facts alleged to us by the governmental body requesting
our opinion, or upon those facts that are discernable from the documents submitted for our
inspection. See Open Record Decision No. 522 at 4 (1990). Accordingly, we find
section 552.007 is inapplicable to the information at issue, and we will address the district’s
arguments against its disclosure.

Next, you state the submitted information was the subject of a previous request for
information, as a result of which this office issued Open Records Letter No. 2006-02498
(2006). In that ruling, we determined the district may withhold the submitted information
under Texas Rule of Evidence 503. We have no indication there has been any change in the
law, facts, or circumstances on which the previous ruling was based. Accordingly, we
conclude the district may continue to rely on Open Records Letter No. 2006-02498 as a
previous determination and withhold the identical information in accordance with that
ruling.* See Open Records Decision No. 673 (2001) (so long as law, facts, and circumstances
on which prior ruling was based have not changed, first type of previous determination exists

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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where requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
information is or is not excepted from disclosure).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

ﬁzﬁm@%‘v&ow ‘

. Holloway
Assistant Attorney General
Open Records Division
MGH/akg
Ref: ID# 536357

Enc. Submitted documents

c: Requestor
(w/o enclosures)




