GREG ABBOTT

September 19, 2014

Ms. Myrna Reingold

Attorney

Galveston County Legal Department
722 Moody, 5th Floor

Galveston, Texas 77550-2317

OR2014-16705
Dear Ms. Reingold:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 537426.

The Galveston County Clerk’s Office (the “county”) received a request for e-mails, letters,
or documents sent to or from a named individual with specified search terms, memoranda
sent by that individual to the Galveston County District Attorney’s Office (the “district
attorney’s office”), and records of incoming or outgoing calls for that individual during a
specified period of time.! You state the county has released some of the requested
information. We understand the county will withhold some of the submitted information
under section 552.024 of the Government Code, account numbers in accordance with
section 552.136 of the Government Code, and personal e-mail addresses under
section 552.137 of the Government Code pursuant to Open Records Decision No. 684

'The county sought and received clarification of the request for information. See Gov’t Code
§ 552.222 (if request for information is unclear, governmental body may ask requestor to clarify request); see
also Open Records Decision No. 31 (1974) (when presented with broad requests for information rather than
for specific records, governmental body may advise requestor of types of information available so that request
may be properly narrowed). After receiving clarification, the county sent the requestor an estimate of charges
pursuant to section 552.2615 of the Government Code. See Gov’t Code § 552.2615. The estimate of charges
required the requestor to provide a deposit for payment of anticipated costs under section 552.263 of the
Government Code. See id. § 552.263(a). You state the county received the deposit on July 11,2014. See id.
§ 552.263(e) (if governmental body requires deposit or bond for anticipated costs pursuant to section 552.263,
request for information is considered to have been received on date that governmental body receives deposit
or bond).
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(2009).2 You assert some of the submitted information is not subject to the Act. You also
assert some of the submitted information is excepted from disclosure under sections 552.101
and 552.108 of the Government Code. We have considered your arguments and reviewed
the submitted information.

Initially, you assert some of the information in the submitted cellular telephone bills is not
responsive to the request for information because it was not requested. This ruling does not
address the public availability of any information that is not responsive to the request, and
the county is not required to release this information in response to this request.’

You also assert some of the responsive information in the submitted cellular telephone bills
does not consist of public information that is subject to disclosure under the Act. The Act
is applicable only to “public information.” See Gov’t Code §§ 552.002, .021. Section
552.002(a) reads as follows:
(a) In this chapter, “public information” means information that is written,
produced, collected, assembled, or maintained under a law or ordinance or in
connection with the transaction of official business:
(1) by a governmental body;
(2) for a governmental body and the governmental body:

(A) owns the information;

(B) has a right of access to the information; or

*Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) of the Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’t Code § 552.024(c)(2). Open Records Decision No. 684 is
a previous determination to all governmental bodies authorizing them to withhold specified categories of
information, including an access device number under section 552.136 ofthe Government Code and an e-mail
address of a member of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision. However, on September 1, 2011, the Texas legislature amended
section 552.136 to allow a governmental body to redact the information described in section 552.136(b) without
the necessity of seeking a decision from the attorney general. See Gov’t Code § 552.136(c). Ifa governmental
body redacts such information, it must notify the requestor in accordance with section 552.136(e). See id.
§ 552.136(d), (e). Thus, the statutory amendments to section 552.136 of the Government Code superceded
Open Records Decision No. 684 on September 1, 2011. Therefore, a governmental body may only redact
information subject to section 552.136(b) in accordance with section 552.136, not Open Records Decision
No. 684.

’As this information is not responsive to the request for information, we do not address your other
arguments to withhold this information.
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(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

1d. § 552.002(a). Section 552.002(a-1) also provides the following:

Information is in connection with the transaction of official business if the
information is created by, transmitted to, received by, or maintained by an
officer or employee of the governmental body in the officer’s or employee’s
official capacity, or a person or entity performing official business or a
governmental function on behalf of a governmental body, and pertains to
official business of the governmental body.

Id. § 552.002(a-1). Thus, virtually all of the information in a governmental body’s physical
possession constitutes public information and, thus, is subject to the Act. Id
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The
Act also encompasses information that a governmental body does not physically possess, if
the information is collected, assembled, or maintained for the governmental body, and the
governmental body owns the information or has a right of access to it. Gov’t Code
§ 552.002(a)(2); see Open Records Decision No. 462 at 4 (1987).

You assert some of the responsive information in the submitted cellular telephone bills does
not consist of public information because it does not relate to the transaction of official
business of the county. You explain the employee at issue does not receive compensation
from Galveston County for the costs of the cellular telephone at issue or cellular telephone
service, and the portions of the submitted bills at issue do not relate to the business of the
county. Based on your representations and our review, we agree this information, which you
have marked, does not constitute “information that is collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official business” by or for
the county. See Gov’t Code § 552.021; see also Open Records Decision No. 635 (1995)
(statutory predecessor not applicable to personal information unrelated to official business
and created or maintained by state employee involving de minimis use of state resources).
Accordingly, this information is not subject to the Act and the county is not required to
release it in response to this request.’

Section 552.108(a) of the Government Code excepts from disclosure “[iJnformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,

*As our ruling is dispositive, we do not address your other arguments to withhold this information.
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investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must reasonably explain how and why the release of the
information at issue would interfere with law enforcement. See id. §§ 552.108(a)(1),
301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977). Section 552.108
may be invoked by the proper custodian of information relating to an investigation or
prosecution of criminal conduct. Open Records Decision No. 474 at 4-5 (1987). Where a
non-law enforcement agency possesses information relating to a pending case of a law
enforcement agency, the non-law enforcement agency may withhold the information under
section 552.108(a)(1) if it demonstrates the information relates to the pending case and
provides this office with a representation from the law enforcement agency that wishes to
withhold the information. You have submitted a representation from the district attorney’s
office objecting to the release of the information you have marked under
section 552.108(a)(1) because it relates to a pending criminal investigation or prosecution.
Based on this representation, we conclude the release of this information would interfere
with the detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co.
v. City of Houston, 531 S.W.2d 177, 186-87 (Tex. App.—Houston [14th Dist.] 1975)
(delineating law enforcement interests present in active cases), wrif ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). Therefore, the county may withhold the information
you have marked under section 552.108(a)(1) on behalf of the district attorney’s office.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person and (2) not of legitimate concern to the
public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
found the following types of information are excepted from required public disclosure under
common-law privacy: some kinds of medical information, see Open Records Decision
No. 455 (1987); and the identifying information of juvenile victims of abuse or neglect. See
Open Records Decision No. 394 (1983); ¢f’ Fam. Code § 261.201. Upon review, we find
some of the submitted information, which we have marked, satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the county must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy.

We note the remaining responsive information contains the cellular telephone number of an
employee of the county. Section 552.117(a)(1) of the Government Code excepts from
disclosure the home addresses and telephone numbers, emergency contact information, social
security numbers, and family member information of current or former officials or employees
of a governmental body who request that this information be kept confidential under
section 552.024 of the Government Code. Gov’t Code § 552.117(a)(1). Section 552.117
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also encompasses a personal cellular telephone number, provided a governmental body does
not pay for the cellular telephone service. See Open Records Decision No. 506 at 5-6 (1988)
(section 552.117 not applicable to cellular telephone numbers paid for by governmental body
and intended for official use). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former official or employee who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information.
Therefore, the county must withhold the cellular telephone number of the employee at issue
in the remaining responsive information under section 552.117(a)(1) if the employee made
a timely election to keep the information confidential and if the cellular telephone service
was not provided to the employee at issue at public expense. We have also marked
additional information that the county must withhold under section 552.117(a)(1) if the
employee at issue made a timely election to keep the information confidential.

Section 552.1175 of the Government Code may be applicable to some of the submitted
information.” Section 552.1175 protects the home address, home telephone number,
emergency contact information, date of birth, social security number, and family member
information of certain individuals, when that information is held by a governmental body in
a non-employment capacity and the individual elects to keep the information confidential.
See Gov’t Code § 552.1175. Section 552.1175 applies to federal judges and state judges as
defined by section 13.0021 of the Election Code. Id. § 552.1175(a)(10). Some of the
remaining information pertains to an individual who may be subject to section 552.1175.
Thus, the county must withhold the information we have marked under section 552.1175 if
it pertains to an individual who is subject to section 552.1175(a) and the individual elects to
restrict access to this information in accordance with section 552.1175(b). However, if the
individual is not subject to section 552.1175(a) or does not elect to restrict access to this
information in accordance with section 552.1175(b), then the county may not withhold this
information under section 552.1175.

The remaining responsive information contains e-mail addresses of members of the public
that you have not marked for redaction. Section 552.137 of the Government Code excepts
from disclosure “an e-mail address of a member of the public that is provided for the purpose
of communicating electronically with a governmental body” unless the member of the public
consents to its release or the e-mail address is of a type specifically excluded by subsection
(c). Seeid §552.137(a)-(c). Section 552.137 does not apply to a government employee’s
work e-mail address because such an address is not that of the employee as a “member of the
public,” but is instead the address of the individual as a government employee. The e-mail
addresses at issue do not appear to be of a type specifically excluded by section 552.137(c).
The county does not inform us a member of the public has affirmatively consented to the

The Office of the Attorney General will raise mandatory exceptions on behalf of'a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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release of any e-mail address contained in the submitted materials. Therefore, the county
must withhold the e-mail addresses of members of the public in the remaining responsive
information under section 552.137 of the Government Code.

To conclude, the county is not required to release the submitted information that is not
subject to the Act. The county may withhold the information you have marked under
section 552.108(a)(1) of the Government Code on behalf of the district attorney’s office. The
county must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The county must withhold the
cellular telephone number of the employee at issue under section 552.117(a)(1) of the
Government Code in the remaining responsive information if the employee made a timely
election to keep the information confidential and if the cellular telephone service was not
provided to the employee at issue at public expense. The county must also withhold the
information we have marked under section 552.117(a)(1) of the Government Code if the
employee at issue made a timely election to keep the information confidential. The county
must withhold the information we have marked under section 552.1175 of the Government
Code if it pertains to an individual who is subject to section 552.1175(a) of the Government
Code and the individual elects to restrict access to this information in accordance with
section 552.1175(b) of the Government Code. The county must withhold the e-mail
addresses of members of the public in the remaining responsive information under section
552.137 of the Government Code. The county must release the remaining responsive
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Assfgtant Mtorney General
Open Records Division

JLC/eb
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Ref: ID# 537426
Enc. Submitted documents

c: Requestor
(w/o enclosures)
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