GREG ABBOTT

September 24, 2014

Ms. Haley Turner

Counsel for Bay City Independent School District
Walsh, Anderson, Gallegos, Green and Trevifio, P.C.
P.O.Box 2156

Austin, Texas 78768-2156

OR2014-16983
Dear Ms. Turner:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 537355.

The Bay City Independent School District (the “district”), which you represent, received a
request for specified types of complaints against district staff and teachers and any
allegations of criminal conduct of district employees during a specified time period." You
state you have released some information to the requestor. You claim the submitted
information is excepted from disclosure under sections 552.101 and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we understand the district has redacted student-identifying information in the
submitted information pursuant to the Family Educational Rights and Privacy Act
(“FERPA”), section 1232g of title 20 of the United States Code. The United States

'You state the district sought and received clarification of the request for information. See Gov’t Code
§ 552.222(b) (stating if information requested is unclear to governmental body or if large amount of information
has been requested, governmental body may ask requestor to clarify or narrow request, but may not inquire into
purpose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding
when governmental entity, acting in good faith, requests clarification of unclear or overbroad request for public
information, ten-business-day period to request attorney general opinion is measured from date request is
clarified or narrowed).

PosT OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Oppartunity Employer - Prinsed on Recycled Paper



Ms. Haley Turner - Page 2

Department of Education Family Policy Compliance Office has informed this oftice FERPA
does not permit state and local educational authorities to disclose to this office, without
parental consent, unredacted, personally identifiable information contained in education
records for the purpose of our review in the open records ruling process under the Act.”
Consequently, state and local educational authorities that receive a request for education
records from a member of the public under the Act must not submit education records to this
office in unredacted form, that is, in a form in which “personally identifiable information”
is disclosed. See 34 C.F.R. § 99.3 (defining “personally identifiable information™).
However, FERPA is not applicable to law enforcement records maintained by the district that
were created by the district’s police department (the “department”) for a law enforcement
purpose. See 20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3, 99.8.

The submitted information includes law enforcement records relating to criminal
investigations by the department. Thus, this information is not subject to FERPA, and no
portion of these records may be withheld on that basis. Because we are able to discern the
nature of the redacted information, we are not prevented from determining whether that
information falls within the scope of the district’s claimed exceptions to disclosure.
Accordingly, we will address the district’s arguments with respect to the information at issue,
including the redacted information. Nevertheless, we caution the district that a failure to
provide this office with requested information generally deprives us of the ability to
determine whether information may be withheld and leaves this office with no alternative
other than ordering the redacted information to be released. See Gov’'t Code
§ 552.301(e)(1)(D) (governmental body must provide this office with copy of specitic
information requested or representative sample if information is voluminous). The
remaining information does not constitute law enforcement records. Because our office is
prohibited from reviewing these education records to determine whether appropriate
redactions under FERPA have been made, we will not address the applicability of FERPA
to any of the remaining information. Such determinations under FERPA must be made by
the educational authority in possession of the education records.” Nevertheless, we will
address the applicability of the district’s claimed exceptions to this information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This section encompasses information protected by other statutes, such as
section 58.007 of the Family Code, which provides, in relevant part:

’A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/opinopen/og_resources.shtml.

*In the future, if the district does obtain parental consent to submit unredacted education records and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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(¢) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Section 58.007(c) is applicable to law enforcement records of
juvenile delinquent conduct or conduct indicating a need for supervision that occurred on or
after September 1, 1997. See id. § 51.03(a)-(b) (defining “delinquent conduct™ and “conduct
indicating a need for supervision” for purposes of section 58.007). For purposes
of section 58.007(c), “child” means a person who is ten years of age or older and under
seventeen years of age at the time of the reported conduct. See id§ 51.02(2).
Section 58.007(c) does not apply to law enforcement records that relate to a juvenile only as
a complainant, victim, witness, or other involved party; rather the juvenile must be involved
as a suspect, offender, or defendant. See id. § 58.007(c). Upon review, we find the
information you have marked does not involve a juvenile identified as a suspect, oftender,
or defendant. Therefore, we find you have failed to demonstrate the applicability
of section 58.007 to the information at issue, and it may not be withheld under
section 552.101 on this basis.

Section 552.101 of the Government Code also encompasses section 21.355 of the Education
Code, which provides, in relevant part:

(a) A document evaluating the performance of a teacher or administrator is
confidential.

(b) Subsection (a) applies to a teacher or administrator employed by an open-
enrollment charter school regardless of whether the teacher or administrator
is certified under Subchapter B.

Educ. Code § 21.355(a), (b). The Third Court of Appeals has concluded a written reprimand
constitutes an evaluation for purposes of section 21.355 because “it reflects the principal’s
judgment regarding [a teacher’s] actions, gives corrective direction, and provides for further
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review.” Abbott v. North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex. App.—Austin 2006,
no pet.). This office has interpreted section 21.355 to apply to any document that evaluates,
as that term is commonly understood, the performance of a teacher or administrator. See
Open Records Decision No. 643 (1996).

You state the information you marked constitutes evaluations of a district teacher’s
performance. You further state the teacher held the appropriate teacher’s certificate at the
time the evaluations were conducted. Based on your representations and our review, we find
the information we have marked constitutes evaluations as contemplated by section 21.355.
Accordingly, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code. However, we find you have failed to demonstrate how any of the remaining
information at issue constitutes an evaluation for the purposes of section 21.355 of the
Education Code. Therefore, the district may not withhold the remaining information at issue
under section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code.

Section 552.101 of the Government Code also encompasses section 261.201(a) of the Family
Code, which provides as follows:

[T]he following information is confidential, is not subject to public release
under [the Act], and may be disclosed only for purposes consistent with this
code and applicable federal or state law or under rules adopted by an
investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You assert the information you have marked relates to an
investigation conducted under chapter 261 of the Family Code. We note the district is not
an agency authorized to conduct a chapter 261 investigation. See id. § 261.103 (listing
agencies that may conduct child abuse investigations). However, a portion of the submitted
information pertains to an investigation of alleged or suspected abuse conducted by the
department or the Texas Department of Family and Protective Services, which are agencies
authorized to conduct investigations under chapter 261 of the Family Code. See id.
§§ 261.001(1) (defining “abuse” for purposes of chapter 261 of the Family Code), 261.103;
see also id. § 101.003(a) (defining “child” for purposes of this section as person under 18
years of age who is not and has not been married or who has not had the disabilities of
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minority removed for general purposes). Accordingly, this information, which we have
marked, is confidential under section 261.201(a) of the Family Code and must be withheld
under section 552.101 of the Government Code.* However, because we cannot determine
from the submitted information whether the victims in case number 14-030004 were
under 18 years of age at the time of the alleged abuse, we must rule conditionally. Therefore,
if a victim in case number 14-030004 was under 18 years of age at the time of the alleged
abuse, then the district must withhold this information in its entirety under section 552.101
of the Government Code in conjunction with section 261.201 of the Family Code. Ifa victim
in case number 14-030004 was not under 18 years of age at the time of the alleged abuse,
then the district may not withhold this information on that basis. Therefore, we will address
your remaining arguments against disclosure of this information.

Further, we find you have failed to demonstrate how the remaining information at issue
constitutes a report or the identity of the persons making a report for purposes of
section 261.201(a)(1) of the Family Code. We also find you have failed to demonstrate how
the remaining information at issue was used or developed in an investigation of alleged or
suspected child abuse or neglect under section 261.201(a)(2). Accordingly, no portion of the
remaining information at issue may be withheld under section 552.101 in conjunction with
section 261.201 of the Family Code.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. Gov’t
Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A);
Open Records Decision No. 434 (1986). You state case number 14-030004 pertains to an
investigation that is closed and did not result in conviction or deferred adjudication. Based
on this representation, we agree section 552.108(a)(2) is applicable to the information at
issue.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers
to the basic “front-page” information held to be public in Houston Chronicle Publishing Co.
v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App. — Houston [14th Dist.] 1975), writ ref'd
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127
(1976) (summarizing types of information considered to be basic information). Accordingly,
with the exception of basic information, which must be released, the district may withhold
case number 14-030004 under section 552.108(a)(2) of the Government Code.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code. The district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 261.201 of the Family
Code. If a victim in case number 14-030004 was under 18 years of age at the time of the
alleged abuse, then the district must withhold this in its entirety under section 552.101 of the
Government Code in conjunction with section 261.201 of the Family Code. If a victim in
case number 14-030004 was not under 18 years of age at the time of the alleged abuse, then
with the exception of basic information, which must be released, the district may withhold
case number 14-030004 under section 552.108(a)(2) of the Government Code. The district
must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http.//www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

; \ .
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Mot N
Meredith L. Coffman
Assistant Attorney General
Open Records Division
MLC/dls
Ref: ID# 537355

Enc. Submitted documents

c: Requestor
(w/o enclosures)



