
September 24, 2014 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Debbie F. Harrison 
Assistant District Attorney 
Civil Division 
Collin County Criminal District Attorney's Office 
2100 Bloomdale Road, Suite 100 
McKinney, Texas 75071 

Dear Ms. Harrison: 

OR2014-16988 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 538073. 

The Collin County Criminal District Attorney's Office (the "district attorney's office") 
received a request for the district attorney's office's entire file regarding a specified sexual 
assault case. The district attorney's office indicates it will redact social security 
numbers pursuant to section 552.147(b) of the Government Code. 1 The district 
attorney's office claims the submitted information is excepted from disclosure under 
sections 552.101,552.103,552.108,552.111,552.130.552.132,552.1325, and 552.136 of 
the Government Code. We have considered the exceptions the district attorney's office 
claims and reviewed the submitted information. 

Initially, we note the submitted information includes court-filed documents. 
Section 552.022(a)(17) of the Government Code provides for required public disclosure of 
"information that is also contained in a public court record[,]" unless the information is 
expressly made confidential under the Act or other law. Gov't Code § 552.022(a)(17). 
Although the district attorney's office raises section 552.101 ofthe Government Code in 
conjunction with common-law privacy for the court-filed documents, we note common-law 

1We note section 552.147(b) of the Government Code authorizes a governmental body to redact a 
living person's social security number from public release without the necessity of requesting a decision from 
this office. See Gov't C:ode S 552.147(b) 
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privacy is not applicable to information contained in public records. See Cox Broadcasting 
Corp. v. Cohn, 420 U.S. 469, 496 (1975) (action for invasion of privacy cannot be 
maintained where information is in public domain); Star-Telegram, Inc. v. Walker, 834 
S.W.2d 54,57 (Tex. 1992) (law cannot recall information once in public domain). Thus, the 
district attorney's office may not withhold any portion of the court-filed documents under 
section 552.101 in conjunction with common-law privacy. Further, although the district 
attorney's office raises sections 552.103,552.108, and 552.111 of the Government Code for 
this information, these exceptions are discretionary in nature and do not make information 
confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.1 03); Open Records Decision Nos. 677 at 8-10 (2002) (governmental body may 
waive attorney work product privilege under section 552.111), 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary 
exceptions), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to waiver). 
Therefore, the district attorney's office may not withhold any of the information subject to 
section 552.022(a)(17), which we have marked, under section552.103, 552.108, or 552.111. 
However, the Texas Supreme Court has held the Texas Rules of Civil Procedure are "other 
law" that make information expressly confidential for purposes of section 552.022. 
In re City ofGeorgetown, 53 S.W.3d 328, 336 (Tex. 2001). We note the attorney work
product privilege is found at rule 192.5 of the Texas Rules of Civil Procedure, which the 
Texas Supreme Court has held to be other law within the meaning of section 552.022. 
See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). However, the Texas Rules 
of Civil Procedure are applicable only to "actions of a civil nature." See TEX. R. CIV. P. 2. 
Thus, because the information at issue pertains to a criminal case, rule 192.5 is not applicable 
to the information at issue. Therefore, the district attorney's office may not withhold the 
court-filed documents on the basis of the attorney work-product privilege in Texas Rule of 
Civil Procedure 192.5. However, the district attorney's office makes additional arguments 
under section 552.101 ofthe Government Code and raises sections 552.132 and 552.1325 
ofthe Government Code for this information, which can make information confidential for 
purposes of section 552.022. Accordingly, we will consider the district attorney's office's 
remaining arguments under section 552.101 and sections 552.132 and 552.1325 for the 
information subject to section 552.022. Further, we will address the district attorney's 
office's arguments against disclosure of the remaining information. 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses article 62.005(b) of the Code of Criminal Procedure. 
Article 62.051 of the Code of Criminal Procedure requires a sex offender registrant to 
provide the following information for the Texas Department of Public Safety sex offender 
registration database: the person's full name; date of birth; sex; race; height; weight; eye 
color; hair color; social security number; driver's license number; shoe size; home address; 
each alias; home, work, or cellular telephone number; a recent color photograph, or if 
possible, an electronic image of the person; a complete set of fingerprints; the type of offense 
the person was convicted of; the age of the victim; the date of conviction; the punishment 
received; an indication as to whether the person is discharged, paroled, or released on 
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juvenile probation, community supervision, or mandatory supervision; an indication of each 
license, as defined by article 62.005(g), that is held or sought by the person; an indication as 
to whether the person is or will be employed, carrying on a vocation, or a student at a 
particular public or private institution of higher education in this state or another state, and 
the name and address of that institution; the identification of any online identifier established 
or used by the person; and any other information required by the department. 
See Crim. Proc. Code art. 62.051(c). This information is public information with the 
exception of the person's social security number; driver's license number; home, work, or 
cellular telephone number; the identification of any online identifier established or used by 
the person; all information required by the Texas Department of Public Safety outside of the 
enumerated categories of information including any information regarding an employer's 
name, address, or telephone number; and any information that would identify the victim of 
the offense for which the person is subject to registration. See id. art. 62.005(b). We note 
statutes governing the release of specific information prevail over the general exceptions to 
disclosure found in the Act. See Attorney General Opinion DM-146 at 3 (1992); see also 
Open Records Decision Nos. 613 at 4 (1993) (exceptions to Act cannot impinge on statutory 
right of access to information), 451 (1986) (specific statutory right of access provisions 
overcome general exceptions to disclosure under the Act). Further, statutory access 
provisions generally prevail over the common law. See Collins v. Tex Mall, L.P., 297 
S.W.3d 409,415 (Tex. App.-Fort Worth 2009, no pet.) (statutory provision controls and 
preempts common law only when it directly conflicts with common-law principle); see also 
Cash Am. Intern. Inc. v. Bennett, 35 S.W.3d 12, 16 (Tex. 2000) (statute depriving person of 
common-law right will not be extended beyond its plain meaning or applied to cases not 
clearly within its purview). Therefore, the district attorney's office must withhold or release 
the information subject to article 62.005 of the Code of Criminal Procedure, which we have 
marked, in accordance with article 62.005(b).2 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. I d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. 

In Open Records Decision No. 393 (1983), this office concluded, generally, only information 
that either identifies or tends to identity a victim of sexual assault or other sex -related offense 
may be withheld under common-law privacy; however, because the identifying information 
was inextricably intertwined with other releasable information, the governmental body was 
required to withhold the entire report. ORD 393 at 2; see Open Records Decision No. 339 

2 As our ruling is dispositive, we need not address your arguments against disclosure of this 
information. 
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(1982); see also Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) 
(identity of witnesses to and victims of sexual harassment was highly intimate or 
embarrassing information and public did not have a legitimate interest in such information); 
Open Records Decision No. 440 (1986) (detailed descriptions of serious sexual offenses 
must be withheld). The requestor in this case knows the identity of the alleged victim. We 
believe, in this instance, withholding only identifying information of the victim from the 
requestor would not preserve the victim's common law right to privacy. We conclude, 
therefore, the district attorney's office must withhold the remaining information not subject 
to section 552.022 ofthe Government Code in its entirety pursuant to section 552.101 in 
conjunction with common-law privacy. 3 

The district attorney's office raises section 552.101 of the Government Code in conjunction 
with section 560.003 of the Government Code for some of the information subject to 
section 552.022 of the Government Code. Section 552.101 also encompasses 
section 560.003 of the Government Code, which provides, "[a] biometric identifier in the 
possession of a governmental body is exempt from disclosure under [the Act]." 
Gov't Code § 560.003; see id. § 560.001 (1) ("biometric identifier" means retina or iris scan, 
fingerprint, voiceprint, or record of hand or face geometry). However, section 560.002 of 
the Government Code provides,"[ a] governmental body that possesses a biometric identifier 
of an individual ... may not sell, lease, or otherwise disclose the biometric identifier to 
another person unless ... the individual consents to the disclosure[.]" !d. § 560.002(1 )(A). 
Upon review, we find the district attorney's office has failed to demonstrate any of the 
information subject to section 552.022 of the Government Code is subject to section 560.003 
of the Government Code. Thus, the district attorney's office may not withhold any portion 
of the information at issue under section 5 52.101 on that basis. 

The district attorney's office raises sections 552.132 and 552.1325 of the Government Code 
for a portion of the information subject to section 552.022 of the Government Code. 
Section 552.132 provides, in relevant part, the following: 

(b) The following information held by the crime victim's compensation 
division of the attorney general's office is confidential: 

(1) the name, social security number, address, or telephone number 
of a crime victim or claimant; or 

(2) any other information the disclosure of which would identifY or 
tend to identifY the crime victim or claimant. 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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(d) An employee of a governmental body who is also a victim under 
Subchapter B, Chapter 56, Code of Criminal Procedure, regardless of whether 
the employee has filed an application for compensation under that subchapter, 
may elect whether to allow public access to information held by the attorney 
general's office or other governmental body that would identifY or tend to 
identify the victim, including a photograph or other visual representation of 
the victim. 

!d. § 552.132(b ), (d). The information at issue is held by the district attorney's office, not 
the crime victim's compensation division of this office; therefore, section 5 52.132(b) is not 
applicable to this information. Additionally, the district attorney's office provides no 
representation any of the information at issue pertains to a victim who is an employee of the 
district attorney's office who made an election in accordance with section 552.132(d). 
Accordingly, the district attorney's office may not withhold any of the information at issue 
under section 552.132 of the Government Code. 

Section 552.1325 of the Government Code provides, in relevant part, the following: 

(a) In this section: 

(1) "Crime victim" means a person who is a victim as defined by 
Article 56.32, Code of Criminal Procedure. 

(2) "Victim impact statement" means a victim impact statement under 
Article 56.03, Code of Criminal Procedure. 

(b) The following information that is held by a governmental body or filed 
with a court and that is contained in a victim impact statement or was 
submitted for purposes of preparing a victim impact statement is confidential: 

( 1) the name, social security number, address, and telephone number 
of a crime victim; and 

(2) any other information the disclosure of which would identifY or 
tend to identifY the crime victim. 

!d. § 552.1325. The definition of a victim under article 56.32 of the Code of Criminal 
Procedure includes an individual who suffers physical or mental harm as a result of 
criminally injurious conduct. Crim. Proc. Code§ 56.32(a)(l 0), (11 ). Upon review, we find 
the information at issue does not include a victim impact statement for purposes of 
section 552.1325, nor has the district attorney's office explained how any of the information 
was submitted for purposes of preparing a victim impact statement. Accordingly, the district 
attorney's office may not withhold any of the information at issue on the basis of 
section 552.1325 ofthe Government Code. 
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In summary, the district attorney's office must release the information we have marked 
pursuant to section 552.022 ofthe Government Code. The district attorney's office must 
withhold or release the information subject to article 62.005 of the Code of Criminal 
Procedure, which we have marked, in accordance with article 62.005(b ). The district 
attorney's office must withhold the remaining information under section 552.101 of the 
Government Code in conjunction with common-law privacy. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

David L. Wheelus 
Assistant Attorney General 
Open Records Division 

DLW/bhf 

Ref: ID# 538073 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

~~------~----------------------------


