GREG ABBOTT

October 1, 2014

Ms. Kelly R. Madrid

Assistant City Attorney

City of Fort Worth

1000 Throckmorton Street, 3rd Floor
Fort Worth, Texas 76102

OR2014-17502
Dear Ms. Madrid:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 536294 (PIR No. W035036).

The City of Fort Worth (the “city”) received a request for the requestor’s civil service file,
“personnel file within HR & Police,” and internal affairs division files. You state you have
released some information. You claim the remaining information is excepted from
disclosure under sections 552.101, 552.108, 552.122, and 552.130 of the Government Code.'
We have considered the exceptions you claim and reviewed the submitted representative
sample of information.’

Initially, we note you have redacted information from the submitted documents. Pursuant
to section 552.301 of the Government Code, a governmental body that seeks to withhold
requested information must submit to this office a copy of the information, labeled to
indicate which exceptions apply to which parts of the copy, unless the governmental body
has received a previous determination for the information at issue. Gov’t Code § 552.301(a),
(e)(1)(D). You have redacted the requestor’s date of birth, personal information, and motor
vehicle record information. We presume the city has redacted the requestor’s date of birth

'We understand you to assert section 552.130 based on your markings.

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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under section 552.102(a) of the Government Code. However, you do not assert, nor does our
review of our records indicate, the city has been authorized to withhold the redacted date of
birth under section 552.102(a) without seeking a ruling from this office. See id.
§ 552.301(a); Open Records Decision No. 673 (2001). We presume you have redacted the
requestor’s personal information under section 552.117(a)(2) of the Government Code
pursuant to Open Records Decision No. 670 (2001).> Section 552.130(c¢) of the Government
Code authorizes a governmental body to redact, without the necessity of requesting a
decision from this office, the information described in section 552.130. See Gov’t Code
§ 552.130(c). We note sections 552.102(a), 552.117 and 552.130 of the Government Code
protect personal privacy. See id. § 552.023(a) (person or person’s authorized representative
has special right of access, beyond right of general public, to information held by
governmental body that relates to person and is protected from public disclosure by laws
intended to protect person’s privacy interests); Open Records Decision No. 481 at 4 (1987)
(privacy theories not implicated when individual asks governmental body to provide him
with information concerning himself). Thus, the requestor has a special right of access to his
own information that is subject to sections 552.102(a), 552.117, and 552.130 of the
Government Code pursuant to section 552.023 of the Government Code and the city may not
withhold this information from the requestor based on any of those grounds.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[ijnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must reasonably explain how and why this exception
is applicable to the information at issue. See id. §§ 552.108(a)(1), .301(e)(1)(A); see also
Ex parte Pruirt, 551 S.W.2d 706 (Tex. 1977). We note section 552.108 is generally not
applicable to the records of an internal affairs investigation that is purely administrative in
nature and does not involve the investigation or prosecution of crime. See City of Fort Worth
v. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002, no pet.); Morales v. Ellen, 840
S.W.2d 519 (Tex. App. —EIl Paso 1992, writ denied) (statutory predecessor to
section 552.108 not applicable to internal investigation that did not result in criminal
investigation or prosecution); see also Open Records Decision No. 350 at 3-4 (1982).
However, you state the information at issue relates to a pending criminal prosecution and
release of this information would interfere with the pending case. Based upon your
representations and our review, we conclude release of the information at issue, which you
have marked, will interfere with the detection, investigation, or prosecution of crime. See
Houston Chronicle Publ’'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, the

*Open Records Decision No. 670 is a previous determination that authorizes all governmental bodies
to withhold the home addresses and telephone numbers, personal cellular telephone and pager numbers, social
security numbers, and family member information of peace officers under section 552.117(a)(2) of the
Government Code, without the necessity of requesting an attorney general decision.



Ms. Kelly R. Madrid- Page 3

city may withhold the information you have marked under section 552.108(a)(1) of the
Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. You claim section 552.101 in conjunction with section 143.089(g) of the
Local Government Code for some of the remaining information. You state the city is a civil
service city under chapter 143 of the Local Government Code. Section 143.089 provides for
the existence of two different types of personnel files relating to a police officer: one that
must be maintained as part of the officer’s civil service file and another that the police
department may maintain for its own internal use. See Local Gov’t Code § 143.089(a), (g).
Under section 143.089(a), the officer’s civil service file must contain certain specified items,
including commendations, periodic evaluations by the police officer’s supervisor, and
documents relating to any misconduct in which the department took disciplinary action
against the officer under chapter 143 of the Local Government Code. /d.
§ 143.089(a)(1)~(2). Chapter 143 prescribes the following types of disciplinary actions:
removal, suspension, demotion, and uncompensated duty. Id. §§ 143.051-.055; see Attorney
General Opinion JC-0257 (2000) (written reprimand is not disciplinary action for purposes
of Local Gov’t Code chapter 143). In cases in which a police department investigates a
police officer’s misconduct and takes disciplinary action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents of like nature from individuals who were not in a supervisory capacity, in the
police officer’s civil service file maintained under section 143.089(a). See Abbottv. Corpus
Christi, 109 S.W.3d 113, 122 (Tex. App.—Austin 2003, no pet.). Allinvestigatory materials
in a case resulting in disciplinary action are “from the employing department” when they are
held by or are in the possession of the department because of its investigation into a police
officer’s misconduct, and the police department must forward them to the civil service
commission for placement in the civil service personnel file. /d. Such records may not be
withheld under section 552.101 of the Government Code in conjunction with section 143.089
ofthe Local Government Code. See Local Gov’t Code § 143.089(f); Open Records Decision
No. 562 at 6 (1990). However, a document relating to a police officer’s alleged misconduct
may not be placed in his civil service file if there is insufficient evidence to sustain the
charge of misconduct. Local Gov’t Code § 143.089(b). Information that reasonably relates
to a police officer’s employment relationship with the police department and that is
maintained in a police department’s internal file pursuant to section 143.089(g) is
confidential and must not be released. City of San Antonio v. San Antonio Express-News, 47
S.W.3d 556 (Tex. App.—San Antonio 2000, pet. denied); City of San Antonio v. Tex.
Attorney Gen., 851 S.W.2d 946, 949 (Tex. App.—Austin 1993, writ denied).

You state the information you have marked under section 143.089(g) is contained in the
personnel file of a police officer that is maintained by the city’s police department under
section 143.089(g). We note some of this information consists of a finding of misconduct
that resulted in disciplinary suspension of the officer at issue. While this information may
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be kept in the internal file maintained under section 143.089(g), it must also be kept in the
civil service personnel file maintained under section 143.089(a). See Local Gov’t Code
§ 143.089(a)(3). The request for information was received by the city, which has access to
the files maintained under both section 143.089(a) and section 143.089(g). Therefore, the
request encompasses both of these files. Accordingly, the city may not withhold the
information pertaining to the finding of misconduct that resulted in disciplinary suspension
maintained within the section 143.089(a) file under section 552.101 of the Government Code
in conjunction with section 143.089(g) of the Local Government Code. However, we agree
the city must withhold the remaining information you have marked under section 552.101
of the Government Code in conjunction with section 143.089(g) of the Local Government
Code.

The remaining information at issue consists of personnel-related documents relating to the
requestor. As the requestor seeks information from his civil service file, we understand the
remaining submitted information is maintained by the city under section 143.089(a).
Section 143.089(e) of the Local Government Code grants a right of access to a police officer
for “any letter, memorandum, or document placed in the person’s personnel file.” Local
Gov’t Code § 143.089(e). This office has interpreted section 143.089(e) to grant a police
officer an affirmative right of access to the information in that officer’s civil service file
maintained under section 143.089(a). See Open Records Decision No. 650 at 2 n.2 (1996).
Thus, the requestor has a statutory right of access to his civil service file under
section 143.089(e).

You claim a portion of the requestor’s civil service file contains criminal history record
information (“CHRI”). Section 552.101 of the Government Code also encompasses laws
that make CHRI confidential. CHRI generated by the National Crime Information Center
or by the Texas Crime Information Center is confidential under federal and state law. CHRI
means “information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations of arrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions.” Gov’t Code § 411.082(2). Title 28,
part 20 of the Code of Federal Regulations governs the release of CHRI obtained from the
National Crime Information Center network or other states. See 28 C.F.R. § 20.21. The
federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Open Records Decision No. 565 at 7 (1990). See generally Gov’t Code ch. 411
subch. F. Section 411.083 of the Government Code deems confidential CHRI the Texas
Department of Public Safety (“DPS”) maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. /d. § 411.089(b)(1). Thus, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F. We
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note section 411.083 does not apply to active warrant information or other information
relating to an individual’s current involvement in the criminal justice system. Id.
§ 411.081(b) (police department allowed to disclose information pertaining to person’s
current involvement with the criminal justice system). Further, CHRI does not include
driving record information. /d. § 411.082(2)(B). Upon review, we conclude the CHRI we
have marked is generally confidential under section 552.101 in conjunction with
section 411.083 of the Government Code.” However, upon review, we find none of the
remaining information at issue consists of CHRI for purposes of chapter 411 of the
Government Code. Accordingly, the city may not withhold any of the remaining information
on that basis.

Section 552.101 of the Government Code also encompasses section 1703.306 of the
Occupations Code. Section 1703.306 provides as follows:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;
(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;
(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.
(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph examination
under this section shall maintain the confidentiality of the information.
(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the

information except as provided by this section.

Occ. Code § 1703.306. Upon review, we agree the information you have marked consists
of information acquired from a polygraph examination subject to section 1703.306. The

“We note the requestor can obtain his own CHRI from DPS. Gov’t Code § 411.083(b)(3).
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requestor does not appear to fall into any of the categories of individuals who are authorized
to receive the polygraph information under section 1703.306(a). Accordingly, we find the
marked polygraph information is generally confidential under section 552.101 in conjunction
with section 1703.306 of the Occupations Code.

The remaining information in the requestor’s civil service file contains motor vehicle record
information. Section 552.130 of the Government Code provides information relating to a
motor vehicle operator’s license, driver’s license, motor vehicle title or registration, or
personal identification document issued by an agency of this state or another state or country
is excepted from public release. See Gov’t Code § 552.130. However, as noted above the
requestor has a right of access to his own motor vehicle record information pursuant to
section 552.023 of the Government Code. See id. § 552.023(a). Nevertheless, the city must
generally withhold the motor vehicle record information pertaining to other individuals we
have marked under section 552.130 of the Government Code. The remaining information
does not contain motor vehicle record information or a personal identification document
issued by a Texas agency or another state or country or a local agency authorized to issue an
identification document. Therefore, the city may not withhold the remaining information
under section 552.130.

With respect to the information protected from disclosure by section 411.083 of the
Government Code, section 1703.306 of the Occupations Code, and section 552.130 of the
Government Code, we find there is a conflict between the confidentiality provided in these
sections and the right of access afforded to the requestor under section 143.089(e) of the
Local Government Code. Where general and specific statutes are in irreconcilable conflict,
the specific provision typically prevails over the general provision unless the general
provision was enacted later and there is clear evidence that the legislature intended the
general provision to prevail. See id. § 311.026(b); City of Lake Dallas v. Lake Cities Mun.
Util. Auth., 555 S.W.2d 163, 168 (Tex. Civ. App.—Fort Worth 1977, writ ref’d n.r.e.). In
this instance, although section 143.089(e) generally allows a police officer a right of access
to his or her own civil service file, sections 411.083 and 552.130 of the Government Code
and section 1703.306 of the Occupations Code specifically protect CHRI, motor vehicle
record information, and polygraph information. Thus, we find the confidentiality provided
by these sections prevails over the requestor’s general right of access under
section 143.089(e) in this matter. Accordingly, the city must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with
section 411.083 of the Government Code, withhold the information you have marked under
section 552.101 in conjunction with section 1703.306(a) of the Occupations Code, and
withhold the information we have marked under section 552.130 of the Government Code.
Although you seek to withhold some of the remaining information in the civil service file
under section 552.122 of the Government Code and common-law privacy, a specific
statutory right of access overcomes general exceptions to disclosure in the Act and the
common law. See Collins v. Tex Mall, L.P., 297 S.W.3d 409, 415 (Tex. App.—Fort
Worth 2009, no pet.) (statutory provision controls and preempts common law only when
statute directly conflicts with common-law principle); see also Open Records Decision
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Nos. 623 at 3 (1994) (exceptions in the Act generally inapplicable to information that statutes
expressly make public), 613 at 4 (1993) (exceptions in Act cannot impinge in statutory right
of access to information), 451 (1986) (specific statutory right of access provisions overcome
general exceptions to disclosure under the Act). Therefore, the city may not withhold any
of the remaining information at issue from this requestor under section 552.122 or common-
law privacy.

In summary, the city (1) may withhold the information you have marked under
section 552.108(a)(1) of the Government Code; (2) must withhold the information you have
marked under section 552.101 of the Government Code in conjunction with
section 143.089(g) of the Local Government Code, with the exception of the information
pertaining to the finding of misconduct that resulted in disciplinary suspension; (3) withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with section 411.083 of the Government Code; (4) withhold the information you
have marked under section 552.101 of the Government Code in conjunction with
section 1703.306(a) of the Occupations Code; (5) withhold the information we have marked
under section 552.130 of the Government Code; and (6) release the remaining information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Jamey'LL. L oggeshall
Assgstant Attorney General
Open Records Division

JLC/cbz

*Because the requestor has a special right of access to some of the information being released, the city
must again seek a decision from this office if it receives another request for the same information from another
requestor.
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Ref:  ID# 536294
Enc. Submitted documents

cc: Requestor
(w/o enclosures)




