GREG ABBOTT

October 3, 2014

Ms. Donna L. Johnson

Counsel for City of Jersey Village
Olson & Olson, LLP

2727 Allen Parkway, Suite 600
Houston, Texas 77019-2133

OR2014-17649
Dear Ms. Johnson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 538305 (Ref. JV14-160).

The City of Jersey Village (the “city”), which you represent, received a request for
information pertaining to a specified investigation and complaints filed against a named
individual. We note you have redacted motor vehicle information under section 552.130(c)
of the Government Code and personal e-mail addresses under section 552.137 Government
Code in accordance with Open Records Decision No. 684 (2009)." You claim portions of
the submitted information are excepted from disclosure under sections 552.101, 552.107,
552.108, 552.111, 552.117, and 552.1175 of the Government Code. You also state you
notified the named individual of the request and of his right to submit arguments to this
office explaining why the submitted information should not be released. See Gov’t Code
§ 552.304 (interested party may submit comments stating why information should or should

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See
Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). See id § 552.130(d), (e). Open Records Decision No. 684 serves as a
previous determination to all governmental bodies authorizing them to withhold certain categories of
information, including personal e-mail addresses under section 552.137 of the Government Code, without the
necessity of requesting an attorney general decision. See ORD 684.
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not be released). We have considered the exceptions you claim and reviewed the submitted
information.

Initially, we note some of the submitted information was created after the date the request
was received by the city. We have marked this information as not responsive to the instant
request for information. This ruling does not address the public availability of nonresponsive
information, and the city is not required to release nonresponsive information in response to
this request.

Next, we note a portion of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a)(1) provides for the required public disclosure of “a
completed report, audit, evaluation, or investigation made of, for, or by a governmental
body[,]” unless it is excepted by section 552.108 of the Government Code or “made
confidential under [the Act] or other law[.]” Gov’t Code § 552.022(a)(1). The information
at issue consists of a completed report subject to section 552.022(a)(1) and must be released
unless it is either excepted under section 552.108 of the Government Code or is confidential
under the Act or other law. You do not claim section 552.108 for the information at issue.
Although you assert this information is excepted from disclosure under section 552.107 of
the Government Code, this section is discretionary and does not make information
confidential under the Act. See Open Records Decision No. 676 at 6 (2002) (attorney-client
privilege under section 552.107(1) may be waived); see also Open Records Decision No. 665
at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the city may not withhold
the information at issue under section 552.107. However, the Texas Supreme Court has held
the Texas Rules of Evidence are “other law” that make information expressly confidential
for the purposes of section 552.022. In re City of Georgetown, 53 S.W.3d 328, 336 (Tex.
2001). Therefore, we will address your argument of the attorney-client privilege under Texas
Rule of Evidence 503 for the information subject to section 552.022(a)(1). Additionally, you
raise section 552.101 of the Government Code, which protects information made confidential
under law, and section 552.117 of the Government Code, which makes information
confidential under the Act. Thus, we will also address the applicability of sections 552.101
and 552.117 to the information subject to section 552.022(a)(1).

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(1) provides
as follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and
the client’s lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;
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(C) by the client or a representative of the client, or the
client’s lawyer or a representative of the lawyer, to a lawyer
or a representative of a lawyer representing another party in
a pending action and concerning a matter of common interest
therein;

(D) between representatives of the client or between the
client and a representative of the client; or

(E) among lawyers and their representatives representing the
same client.

TeEX.R.EVID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5).

When asserting the attorney-client privilege, a governmental body has the burden of
providing the necessary facts to demonstrate the elements of the privilege in order to
withhold the information at issue. See ORD 676 at 6-7. Thus, in order to withhold
attorney-client privileged information from disclosure under rule 503, a governmental body
must: (1) show that the document is a communication transmitted between privileged
parties or reveals a confidential communication; (2) identify the parties involved in the
communication; and (3) show that the communication is confidential by explaining that it
was not intended to be disclosed to third persons and that it was made in furtherance of the
rendition of professional legal services to the client. /d. Upon a demonstration of all three
factors, the entire communication is confidential under rule 503, provided the client has not
waived the privilege or the document does not fall within the purview of the exceptions to
the privilege enumerated in rule 503(d). Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996)
(privilege extends to entire communication, including facts contained therein); /n re Valero
Energy Corp., 973 S.W.2d 453, 457 (Tex. App.—Houston [14th Dist.] 1998, orig.
proceeding) (privilege extends to entire communication, including factual information).

You state the information subject to section 552.022 of the Government Code constitutes a
communication between an attorney for the city and city employees that was made for the
purpose of facilitating the rendition of professional legal services to the city. You state the
communication was intended to be confidential and has remained confidential. Based on
your representations and our review, we find the information we have marked consists of a
privileged attorney-client communication the city may withhold under Texas Rule of
Evidence 503.?

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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We now address your arguments for the submitted information not subject to section 552.022
of the Government Code. Section 552.107(1) of the Government Code protects information
that comes within the attorney-client privilege. The elements of the privilege under
section 552.107 are the same as those discussed for rule 503. When asserting the
attorney-client privilege, a governmental body has the burden of providing the necessary
facts to demonstrate the elements of the privilege in order to withhold the information at
issue. See ORD 676 at 6-7. Section 552.107(1) generally excepts an entire communication
that is demonstrated to be protected by the attorney-client privilege unless otherwise waived
by the governmental body. See Huie, 922 S.W.2d 920, 923.

You state portions of the submitted information constitute communications between an
attorney for the city and city employees that were made for the purpose of facilitating the
rendition of professional legal services to the city. You state the communications were
intended to be confidential and they have remained confidential. Based on your
representations and our review, we find you have demonstrated the applicability of the
attorney-client privilege to some of the information at issue. Accordingly, the city may
withhold the information we marked under section 552.107(1) of the Government Code.
However, we conclude the city has not established the remaining information consists of
privileged attorney-client communications. Therefore, the city may not withhold any of the
remaining information under section 552.107.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ret’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy
issues among agency personnel. Id; see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
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Further, section 552.111 does not protect facts and written observations of facts and events
severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. v. Tex.
Attorney Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.); see ORD 615 at 5. But
if factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

You state portions of the submitted information consist of advice, opinion and
recommendations on policymaking matters concerning the city. We note the remaining
information consists of complaints filed against the named individual and supporting
documentation. Upon review, we find the remaining information consists of either internal
administrative information that does not relate to policymaking or information that is purely
factual in nature. Thus, we find you have failed to demonstrate how any of the remaining
information at issue is excepted under section 552.111. Accordingly, none of the remaining
information at issue may be withheld under section 552.111 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the Medical Practice Act (“MPA”), subtitle
B of title 3 of the Occupations Code, which governs release of medical records. See Occ.
Code §§ 151.001-168.202. Section 159.002 of the MPA provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find you have failed
to demonstrate the remaining information at issue consists of medical records or information
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obtained from medical records subject to the MPA. Accordingly, the city may not withhold
the information at issue under section 552.101 of the Government Code on that basis.

Section 552.101 also encompasses section 261.201(a) of the Family Code, which provides
as follows:

[TThe following information is confidential, is not subject to public release
under [the Act], and may be disclosed only for purposes consistent with this
code and applicable federal or state law or under rules adopted by an
investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

1d. § 261.201(a). The city asserts some of the submitted information was used or developed
in investigations by the city’s police department under chapter 261. See id. §§ 101.003(a)
(defining “child” for purposes of section 261.201),261.001(1) (defining “abuse” for purposes
of section 261.201). Upon review, we find some of the information at issue, which we have
marked, is within the scope of section 261.201 of the Family Code. You have not indicated
the city’s police department has adopted a rule that governs the release of this type of
information. Therefore, the city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 261.201 of the Family
Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statute). However, we
find you have not established the remaining information at issue consists of a report of
alleged or suspected abuse or neglect of a child made under chapter 261 of the Family Code,
or how this information was used or developed in an investigation of alleged or suspected
child abuse or neglect under chapter 261. Therefore, the remaining information at issue 1s
not confidential under section 261.201 of the Family Code, and the city may not withhold
it under section 552.101 on that ground.

Section 552.101 also encompasses section 58.007 of the Family Code, which provides:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records;
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(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Section 58.007(c) is applicable to law enforcement records of
juvenile delinquent conduct or conduct indicating a need for supervision that occurred on or
after September 1, 1997. See id. § 51.03(a)-(b) (defining “delinquent conduct” and “conduct
indicating a need for supervision” for purposes of section 58.007). For purposes of
section 58.007(c), “child” means a person who is ten years of age or older and under
seventeen years of age at the time of the reported conduct. See id.§ 51.02(2).
Section 58.007(c) does not apply to law enforcement records that relate to a juvenile only as
a complainant, victim, witness, or other involved party; rather the juvenile must be involved
as a suspect, offender, or defendant for purposes of section 58.007. See id. § 58.007(c).
Uponreview, you have failed to demonstrate the information at issue consists of juvenile law
enforcement records relating to delinquent conduct or conduct indicating a need for
supervision. Therefore, we find you have failed to demonstrate the applicability of
section 58.007 to the remaining information at issue, and it may not be withheld under
section 552.101 on this basis.

Section 552.101 also encompasses the common-law right of privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. /d. at 681-82. The type of information considered intimate or embarrassing by
the Texas Supreme Court in Industrial Foundation. Id. at 683. Additionally, this office has
concluded some kinds of medical information are generally highly intimate or embarrassing.
See Open Records Decision No. 455 (1987). This office has also found personal financial
information not relating to a financial transaction between an individual and a governmental
body is generally highly intimate or embarrassing. See Open Records Decision Nos. 600
(1992) (public employee’s withholding allowance certificate, designation of beneficiary of
employee’s retirement benefits, direct deposit authorization, and employee’s decisions
regarding voluntary benefits programs, among others, protected under common-law
privacy), 523 (1989) (common-law privacy protects credit reports, financial statements, and
other personal financial information), 373 (1983) (sources of income not related to financial
transaction between individual and governmental body protected under common-law
privacy). However, we note the public generally has a legitimate interest in information that
relates to public employment and public employees. See Open Records Decisions Nos. 562
at 10 (1990) (personnel file information does not involve most intimate aspects of human
affairs, but in fact touches on matters of legitimate public concern), 542 (1990), 470 at 4
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(1987) (public has legitimate interest in job qualifications and performance of public
employees), 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employees), 423 at 2 (1984) (scope
of public employee privacy is narrow). Further, this office has noted the public has a
legitimate interest in information that relates to public employees and their conduct in the
workplace. See, e.g., Open Records Decision Nos. 562 at 10 (1990) (personnel file
information does not involve most intimate aspects of human affairs but in fact touches on
matters of legitimate public concern), 470 at 4 (job performance does not generally constitute
public employee’s private affairs), 444 at 3 (1986) (public has obvious interest in information
concerning qualifications and performance of government employees), 405 at 2 (1983)
(manner in which public employee’s job was performed cannot be said to be of minimal
public interest), 329 (1982) (reasons for employee’s resignation ordinarily not private).
Upon review, we find the information we have marked meets the standard articulated by the
Texas Supreme Court in Industrial Foundation. Thus, the city must withhold this
information under section 552.101 in conjunction with common-law privacy. However, we
find you have failed to demonstrate the remaining information at issue is highly intimate or
embarrassing and not of legitimate public concern. Therefore, the city may not withhold the
remaining information under section 552.101 on this basis.

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal
use in matters relating to law enforcement or prosecution . . . if . . . release of the
internal record or notation would interfere with law enforcement or prosecution[.]” Gov’t
Code § 552.108(b)(1). Section 552.108(b)(1) is intended to protect “information which, if
released, would permit private citizens to anticipate weaknesses in a police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate the
laws of this State.” City of Fort Worthv. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002,
no writ). To demonstrate the applicability of this exception, a governmental body must meet
its burden of explaining how and why release of the requested information would interfere
with law enforcement and crime prevention. ORD 562 at 10. This office has concluded
section 552.108(b) excepts from public disclosure information relating to the security or
operation of a law enforcement agency. See, e.g., Open Records Decision Nos. 531 (1989)
(release of detailed use of force guidelines would unduly interfere with law
enforcement), 252 (1980) (section 552.108 designed to protect investigative techniques and
procedures used in law enforcement), 143 (1976) (disclosure of specific operations or
specialized equipment directly related to investigation or detection of crime may be
excepted). Section 552.108(b)(1) is not applicable, however, to generally known policies and
procedures. See, e.g., ORDs 531 at 2-3 (Penal Code provisions, common law rules, and
constitutional limitations on use of force not protected), 252 at 3 (governmental body failed
to indicate why investigative procedures and techniques requested were any different from
those commonly known). The determination of whether the release of particular records
would interfere with law enforcement is made on a case-by-case basis. Open Records
Decision No. 409 at 2 (1984).
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You argue portions of the remaining information are subject to section 552.108(b)(1) of the
Government Code. You state some of the information at issue consists of officer schedules
and assigned duty hours and locations of off-duty officers. You argue release of the
information at issue would interfere with law enforcement and may jeopardize officer safety,
and may equip citizens to anticipate weakness in the city’s police department. Upon review,
we find the city may withhold the information we have marked under section 552.108(b)(1)
of the Government Code. See, e.g., Open Records Decision No. 456 (1987) (holding that
forms indicating location of uniformed, off-duty police officers are excepted from disclosure
under statutory predecessor to section 552.108 due to officer safety concerns). However,
upon review, we find you have failed to demonstrate how release of any of the remaining
information would interfere with law enforcement or crime prevention. Therefore, the city
may not withhold any of the remaining information under section 552.108 of the Government
Code.

Section 552.117(a)(2) excepts from public disclosure the home addresses, home telephone
numbers, emergency contact information, and social security number of a peace officer, as
well as information that reveals whether the peace officer has family members, regardless
of whether the peace officer complies with section 552.024 of the Government Code or
section 552.1175 of the Government Code.* Gov’t Code § 552.117(a)(2). We note
section 552.117 also encompasses a personal cellular telephone or pager number, unless the
cellular or pager service is paid for by a governmental body. See Open Records Decision
No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not applicable to cellular
telephone numbers provided and paid for by governmental body and intended for official
use). In this instance, it is unclear whether the individuals at issue are currently licensed
peace officers as defined by article 2.12 of the Code of Criminal Procedure. Accordingly,
to the extent the information we have marked pertains to currently licensed peace officers,
the city must withhold this information under section 552.117(a)(2) of the Government
Code; however, the city may only withhold the marked cellular telephone numbers if the
cellular telephone services are not paid for by a governmental body. To the extent the
information we have marked does not pertain to licensed peace officers, the city may not
withhold this information under section 552.117(a)(2) of the Government Code.

To the extent the information we have marked does not pertain to a licensed peace officer,
we note it may be subject to section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
emergency contact information, social security numbers, and family member information of
current or former officials or employees of a governmental body who request this
information be kept confidential under section 552.024 of the Government Code.
Gov’t Code § 552.117(a)(1). Whether a particular piece of information is protected by
section 552.117 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). Therefore, the city may only withhold information under

*Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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section 552.117 on behalf of current or former officials or employees who made a request
for confidentiality under section 552.024 prior to the date on which the request for this
information was made. Therefore, to the extent the information we have marked does not
pertain to licensed peace officers, and to the extent the employees at issue timely elected to
keep such information confidential under section 552.024, the city must withhold the
information we have marked under section 552.117(a)(1) of the Government Code; however,
the city may only withhold the marked cellular telephone numbers if the cellular telephone
services are not paid for by a governmental body. If the employees whose information is at
issue did not make timely elections under section 552.024, the city may not withhold the
information we have marked and indicated under section 552.117(a)(1) of the Government
Code.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals, when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential. Gov’t Code § 552.1175. Upon review, we find none of the remaining
information consists of personal information of individuals who may be among the types of
individuals listed in section 552.1175(a). As such, the city may not withhold the remaining
information on that basis.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the city must
withhold the motor vehicle information we have marked under section 552.130 of the
Government Code.

In summary, we find the information we have marked consists of a privileged attorney-client
communication the city may withhold under Texas Rule of Evidence 503. The city may
withhold the information we marked under section 552.107(1) of the Government Code. The
city must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with section 261.201 of the Family Code. The city must
withhold the information we have marked under section 552.101 in conjunction with
common-law privacy. The city may withhold the information we have marked under
section 552.108(b)(1) of the Government Code. To the extent the information we have
marked pertains to licensed peace officers, the city must withhold this information under
section 552.117(a)(2) of the Government Code; however, the city may only withhold the
marked cellular telephone numbers if the cellular telephone services are not paid for by a
governmental body. To the extent the information we have marked does not pertain to
licensed peace officers, and to the extent the employees at issue timely elected to keep such
information confidential under section 552.024, the city must withhold the information we
have marked under section 552.117(a)(1) of the Government Code; however, the city may
only withhold the marked cellular telephone numbers if the cellular telephone services are
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not paid for by a governmental body. The city must withhold the motor vehicle information
we have marked under section 552.1 30ofthe Government Code. The remaining information
must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at m;D://www.texasattomevgeneral.,qov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government

General, toll free, at (888) 672-6787.

Sincerely,

Lauren Dahlstein
Assistant Attorney General
Open Records Division
LMD/ds

Ref:  ID# 538305

Enc. Submitted documents

c: Requestor
(w/o enclosures)




