GREG ABBOTT

October 7, 2014

Ms. Lisa D. Mares

Counsel for the City of McKinney
Brown & Hofmeister, L.L.P.

740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2014-17870

Dear Ms. Mares:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 538488 (McKinney ID No. 10-11092).

The City of McKinney (the “city”), which you represent, received a request for the following
information during a specified time period: (1) all dates and times a named officer entered or exited
a city-owned building with a city-issued access card; (2) e-mails from the named officer to
specified entities or individuals; and (3) city-owned mobile telephone records, including texts, for
all devices issued to the named officer.! You claim the requested information is excepted from
disclosure under sections 552.101, 552.108, and 552.111 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.’

'You state, and provide documentation showing, the city asked for and received clarification of the
request. See Gov’t Code § 552.222(b)(providing that if request for information is unclear, governmental body
may ask requestor to clarify the request).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos, 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent dhabihpse Esorssonaln ubsiantially, different types of infoypasion, than that submitted (g this gffice.
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Initially, we note some of the submitted information was created after the request was received.
This information, which we have marked, is not responsive to the request. This decision does not
address the public availability of the non-responsive information, and that information need not be
released.

Next, we note the city has not submitted any city-owned mobile telephone records for devices
issued to the named officer. To the extent such information existed on the date the city received
the request, we assume you have released such information. If you have not released any such
information to the requestor, you must do so at this time. Gov’t Code §§ 552.301(a), .302;
see also Open Records Decision No. 664 (2000) (if governmental body concludes that no
exceptions apply to requested information, it must release information as soon as possible).

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held by
alaw enforcement agency or prosecutor that deals with the detection, investigation, or prosecution
ofcrime. .. if. .. release of the information would interfere with the detection, investigation, or
prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental body must reasonably
explain how release of the information would interfere with the detection, investigation, or
prosecution of crime. See id. § 552.301(e)(1)(A) (governmental body must provide comments
explaining why exceptions raised should apply to information requested); see also Ex parte
Pruirt, 551 S.W.2d 706 (Tex. 1977). You state the submitted information pertains to ongoing
criminal cases and release of this information would interfere detection, investigation, and
prosecution of a crime. Based on these representations and our review, we conclude release of
the information we have marked would interfere with the detection, investigation, or prosecution
of a crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177
(Tex. Civ. App.—Houston [14th Dist.] 1975) (court describes law enforcement interests that are
present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976).
Accordingly, the city may withhold the information we have marked under section 552.108(a)(1)
of the Government Code. However, we find the city has failed to demonstrate how release of any
of the remaining information would interfere with the detection, investigation, or prosecution of a
crime. Accordingly, the city may not withhold any of the remaining information under
section 552.108(a)(1) of the Government Code.

Furthermore, section 552.108 does not except from disclosure basic information about an arrested
person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle. See Open Records Decision No. 127 (1976)
(summarizing types of information made public by Houston Chronicle). Thus, with the exception
of basic information, the city may withhold the information we have marked under
section 552.108(a)(1) of the Government Code.’?

’As our ruling is dispositive, we need not address your argument under section 552.101 of the
Government Code in conjunction with section 58.007(c) of the Family Code.
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Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records and
notations of law enforcement agencies and prosecutors when their release would interfere with law
enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also Open Records
Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977)).
A governmental body claiming section 552.108(b)(1) must reasonably explain how and
why the release of the requested information would interfere with law enforcement.
See Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706.
Section 552.108(b)(1) is intended to protect “information which, if released, would permit private
citizens to anticipate weaknesses in a police department, avoid detection, jeopardize officer safety,
and generally undermine police efforts to effectuate the laws of this State.” See City of Fort
Worthv. Cornyn, 86 S.W.3d 320 at 327 (Tex. App.—Austin 2002, no pet.). This office has
concluded section 552.108(b)(1) excepts from public disclosure information relating to the security
or operation of a law enforcement agency. See, e.g., Open Records Decision Nos. 531 (release
of detailed use of force guidelines would unduly interfere with law enforcement), 252 (1980)
(section 552.108 of the Government Code is designed to protect investigative techniques and
procedures used in law enforcement), 143 (1976) (disclosure of specific operations or specialized
equipment directly related to investigation or detection of crime may be excepted).
Section 552.108(b)(1) is not applicable, however, to generally known policies and procedures.
See, e.g., Open Records Decision Nos. 531 at 2-3 (Penal Code provisions, common-law rules,
and constitutional limitations on use of force not protected), 252 at 3 (governmental body failed to
indicate why investigative procedures and techniques requested were any different from those
commonly known).

Yousseek to withhold the remaining submitted information under section 552.108(b)(1). Youargue
release of the information at issue, “‘would compromise the [clity’s ability to enforce laws, prevent
crime and protect police office safety”. Based on your representations and our review, we agree
the release of some of the information at issue, which we have marked, would interfere with law
enforcement. Accordingly, the city may withhold the information we have marked under
section 552.108(b)(1) of the Government Code. However, we find you have not demonstrated
how release of any of the remaining information would interfere with law enforcement or crime
prevention. Accordingly, the city may not withhold any of the remaining information under
section 552.108(b)(1).

Section 552.111 of the Government excepts from disclosure “[a]n interagency or intraagency
memorandum or letter that would not be available by law to a party in litigation with the agency[.]”
Gov’t Code § 552.111. Section 552.111 encompasses the deliberative process privilege.
See Open Records Decision No. 615 at2 (1993). The purpose of section 552.111 is to protect
advice, opinion, and recommendation in the decisional process and to encourage open and
frank discussion in the deliberative process. See Austin v. City of San Antonio, 630
S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).
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In Open Records Decision No. 615, this office reexamined the statutory predecessor to
section 552.111 inlight of the decision in Texas Department of Public Safety v. Gilbreath, 842
S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined section 552.111 excepts from
disclosure only those internal communications that consist of advice, recommendations, opinions,
and other material reflecting the policymaking processes of the governmental body. ORD 615 at 5;
see also City of Garlandv. Dallas Morning News,22 S.W.3d 351, 364 (Tex. 2000); Arlington
Indep. Sch. Dist. v. Texas Attorney Gen.,37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.).
A governmental body’s policymaking functions do include administrative and personnel matters of
broad scope that affect the governmental body’s policy mission. See Open Records Decision
No. 631 at 3 (1995). However, a governmental body’s policymaking functions do not encompass
routine internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. ORD 615 at 5-6;
see also Dallas Morning News,22 S.W.3d at 364 (section 552.111 not applicable to personnel-
related communications that did not involve policymaking).

Further, section 552.111 does not generally except from disclosure facts and written observations
of facts and events that are severable from advice, opinions, and recommendations. Arlington
Indep. Sch. Dist.,37S.W.3dat 157; ORD 615 at 5. Butif factual information is so inextricably
intertwined with material involving advice, opinion, or recommendation as to make severance of
the factual data impractical, the factual information also may be withheld under section 552.111.
See Open Records Decision No. 313 at 3 (1982).

Section 552.111 can also encompass communications between a governmental body and a third
party, including a consultant or other party with a privity of interest. See Open Records Decision
No. 561 at 9 (1990) (section 552.111 encompasses communications with party with which
governmental body has privity of interest or common deliberative process). Forsection 552.111
to apply, the governmental body must identify the third party and explain the nature of its
relationship with the governmental body. Section 552.111 is not applicable to acommunication
between the governmental body and a third party unless the governmental body establishes it has
a privity of interest or common deliberative process with the third party. See ORD 561.

You state some of the remaining information “reflect[s] the opinions, advice, recommendations, and
the [c]ity’s policymaking process.” However, we find the remaining information at issue consists
of routine administrative information or purely factual information or is communicated with an
individual you have failed to demonstrate shares a privity of interest or common deliberative
process with the city. You have failed to establish that any portion of the remaining information at
issue constitutes advice, opinions, recommendations, or other material reflecting the policymaking
processes of the city. Accordingly, the city may not withhold any of the remaining information at
issue under section 552.111 of the Government Code.
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Section 552.117(a)(2) of the Government Code* excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security number
ofapeace officer, as well as information that reveals whether the peace officer has family members,
regardless of whether the peace officer complies with section 552.024 of the Government Code
or section 552.1175 of the Government Code.” Gov’t Code § 552.117(a)(2). We note
section 552.117 also encompasses a personal cellular telephone or pager number, unless the
cellular or pager service is paid for by a governmental body. See Open Records Decision No. 506
at 5-7 (1988) (statutory predecessor to section 552.117 not applicable to cellular telephone
numbers provided and paid for by governmental body and intended for official use). Accordingly,
to the extent the information we have marked pertains to licensed peace officers, the city must
withhold this information under section 552.117(a)(2) of the Government Code; however, the city
may only withhold the marked cellular telephone numbers if the cellular service is not paid for by
a governmental body. To the extent the information we have marked does not pertain to licensed
peace officers, the city may not withhold this information under section 552.117(a)(2) of the
Government Code.

We are unable to discern whether one of the employees at issue is a licensed police officer. To
the extent the information we have marked does not pertain to a licensed peace officer, we note
it may be subject to section 552.117(a)(1) of the Government Code. Section 552.117(a)(1)
excepts from disclosure the home addresses and telephone numbers, emergency contact
information, social security numbers, and family member information of current or former officials
oremployees of a governmental body who request this information be kept confidential under
section 552.024 of the Government Code. Gov’t Code § 552.117(a)(1). Whether a particular
piece of information is protected by section 552.117 must be determined at the time the request
for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, the city may only
withhold information under section 552.117 on behalf of a current or former employee who made
arequest for confidentiality under section 552.024 prior to the date on which the request for this
information was made. Therefore, to the extent the information we have marked does not pertain
to alicensed peace officer, and to the extent the employee at issue timely elected to keep such
information confidential under section 552.024, the city must withhold the information we have
marked under section 552.117(a)(1) of the Government Code. If the employee whose information
isatissue did not make a timely election under section 552.024, the city may not withhold the
information we have marked under section 552.117(a)(1) of the Government Code.

Section 552.101 ofthe Government Code excepts from disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code

*The Office of the Attorney General will raise a mandatory exception like section 552.117 on behalf of
a governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),
480 (1987), 470 (1987).

*“Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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§552.101. Section 552.101 encompasses section 1703.306 of the Occupations Code, which
provides the following:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or a
person for whom a polygraph examination is conducted or an employee of the
person, may not disclose information acquired from a polygraph examination to
another person other than:

(1) the examinee or any other person specifically designated in writing by
the examinee;

(2) the person that requested the examination;

(3) a member, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph examination
under this section shall maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the information
except as provided by this section.

Occ. Code § 1703.306. Upon review, we find some of the submitted information, which we have
marked, consists of information acquired from a polygraph examination subject to
section 1703.306. The requestor does not appear to fall into any of the categories of individuals
who are authorized to receive the polygraph information under section 1703.306(a). Accordingly,
the city must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with section 1703.306(a) of the Occupations Code. None of the remaining
information at issue, however, may be withheld under section 552.101 on this basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person and (2) not of legitimate concern to the
public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be satisfied.
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Id at681-82. Types of information considered intimate and embarrassing by the Texas Supreme
Court are delineated in Industrial Foundation. 1d. at 683. Additionally, this office has concluded
some kinds of medical information are generally highly intimate or embarrassing.
See Open Records Decision No. 455 (1987). This office has also found that personal financial
information not relating to a financial transaction between an individual and a governmental body
is generally intimate or embarrassing. See generally Open Records Decision Nos. 545 (1990)
(deferred compensation information, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history), 373 (1983)
(sources of income not related to financial transaction between individual and governmental body
protected under common-law privacy). Upon review, we find the information we have marked
satisfies the standard articulated by the Texas Supreme Court in /ndustrial Foundation.
Accordingly, the city must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. None of the remaining information
at issue, however, may be withheld under section 552.101 on this basis.

We note the remaining information contains personal e-mail addresses subject to section 552.137
of the Government Code. Section 552.137 excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with a
governmental body,” unless the member of the public consents to its release or the e-mail address
is of a type specifically excluded by subsection (c). Gov’'t Code § 552.137(a)-(c).
Section 552.137 is not applicable to an institutional e-mail address, an Internet website address,
oran e-mail address that a governmental entity maintains for one of its officials oremployees. The
personal e-mail addresses do not appear to be of a type specifically excluded by
section 552.137(c). Accordingly, the city must withhold the personal e-mail addresses in the
remaining information under section 552.137 of the Government Code, unless the owners of the
addresses affirmatively consent to their release. See id. § 552.137(b).

In conclusion, with the exception of basic information, the city may withhold the information we
have marked under section 552.108(a)(1) of the Government Code. The city may withhold the
information we have marked under section 552.108(b)(1) of the Government Code. To the extent
the information we have marked pertains to licensed peace officers, the city must withhold this
information under section 552.117(a)(2) of the Government Code; however, the city may only
withhold the marked cellular telephone numbers if the cellular service is not paid for by a
governmental body. To the extent the information we have marked does not pertain to a licensed
peace officer, and to the extent the employee at issue timely elected to keep such information
confidential under section 552.024 of the Government Code, the city must withhold the information
we have marked under section 552.117(a)(1) of the Government Code. The city must withhold
information we have marked under section 552.101 of the Government Code in conjunction with
section 1703.306(a) of the Occupations Code. The city must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. The city must withhold the personal e-mail addresses in the remaining information under
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section 552.137 of the Government Code, unless the owners of the addresses affirmatively consent
to their release. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited to the facts
as presented to us; therefore, this ruling must not be relied upon as a previous determination
regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the governmental
body and of the requestor. For more information concerning those rights and responsibilities,
please visit our website at http.//www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government Hotline, toll
free, at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act may be directed to the Office ofthe Attorney General, toll free, at (888)
672-6787.

Sincerely,

s A ttabliamed

Tamara H. Holland
Assistant Attorney General
Open Records Division
THH/bhf

Ref: ID# 538488

Enc. Submitted documents

c: Requestor
(w/o enclosures)




