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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 10, 2014

Mr. William Schultz

Assistant District Attorney
Criminal District Attorney’s Office
Denton County

1450 East McKinney, Suite 3100
Denton, Texas 76209

OR2014-18218

Dear Mr. Schultz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 539024.

Denton County (the “county”) received a request for information pertaining to a specified
request for proposals. You state you will release some information to the requestor. You
claim the submitted information is excepted from disclosure under sections 552.101
and 552.110 of the Government Code.' Furthermore, you state release of some of the
requested information may implicate the proprietary interests of a third party. Accordingly,
you inform us, and provide documentation showing, you notified Motorola Solutions, Inc.
(“Motorola”) of the request and of its right to submit comments to this office as to why the
requested information at issue should not be released to the requestor. See Gov’'t Code
§ 552.305(d); see also Open Records Decision No. 542 (1990) (determining that statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception to disclosure under the Act in certain
circumstances). We have considered the exceptions you claim and reviewed the submitted
representative sample of information.”

'We note that although you raise section 552.111 of the Government Code, you make no arguments
to support this exception. Therefore, we assume you have withdrawn your claim section 552,111 applies to the
submitted information. See Gov’t Code §§ 552.301, .302.

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, we note some of the submitted information is not responsive to the instant request
because it does not relate to the specified request for proposals. This ruling does not address
the public availability of the information that is not responsive to the request, and the county
is not required to release this information in response to this request.

The county argues the submitted information is excepted from disclosure under
section 552.110 of the Government Code. We note, however, section 552.110 is designed
to protect the interests of third parties, not the interests of a governmental body. Thus, we
will not consider the county’s arguments under section 552.110. An interested third party
is allowed ten business days after the date of its receipt of the governmental body’s notice
under section 552.305(d) to submit its reasons, if any, as to why information relating to that
party should be withheld from public disclosure. See Gov’t Code § 552.305(d)(2)(B). As
of the date of this letter, we have not received comments from Motorola. Therefore, we have
no basis to conclude Motorola has a protected proprietary interest in the information. See
id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case
that information is trade secret), 542 at 3. Consequently, the county may not withhold the
submitted information on the basis of any proprietary interest Motorola may have in the
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.
Section 262.030(c) of the Local Government Code provides a competitive proposal
procedure for the purchase of high technology items by a county, and states, in pertinent part:

(c) If provided in the request for proposals, proposals shall be opened so as
to avoid disclosure of contents to competing offerors and kept secret during
the process of negotiation. All proposals that have been submitted shall be
available and open for public inspection after the contract is awarded, except
for trade secrets and confidential information contained in the proposals and
identified as such.

Local Gov’t Code § 262.030(c). In general, section 552.101 only excepts information from
disclosure where the express language of a statute makes certain information confidential or
states that information shall not be released to the public. Open Records Decision
No. 478 (1987). The plain language of section 262.030(c) does not expressly make bid
proposals confidential. Accordingly, we determine the requested information is not
confidential pursuant to section 262.030(c). Thus, the county may not withhold any portion
of the information at issue pursuant to section 552.101 of the Government Code in
conjunction with section 262.030 of the Local Government Code.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. [Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). Uponreview, we find the information we have marked satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the county
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with common-law privacy.

We note some of the submitted information may be subject to section 552.117 of the
Government Code. Section 552.117(a)(2) excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with section 552.024 of
the Government Code or section 552.1175 of the Government Code.” Gov’t Code
§ 552.117(a)(2). Section 552.117(a)(2) applies to peace officers as defined by article 2.12
of the Code of Criminal Procedure. We note section 552.117 also encompasses a personal
cellular telephone or pager number, unless the cellular or pager service is paid for by a
governmental body. See Open Records Decision No. 506 at 5-7 (1988) (statutory
predecessor to section 552.117 not applicable to cellular telephone numbers provided and
paid for by governmental body and intended for official use). Accordingly, to the extent the
cellular telephone numbers, a representative sample of which we have marked, pertain to
licensed peace officers, the county must withhold this information under
section 552.117(a)(2) of the Government Code; however, the county may only withhold the
information at issue if the cellular telephone service is not paid for by a governmental body.
To the extent the cellular telephone numbers, a representative sample of which we have
marked, do not pertain to licensed peace officers, the county may not withhold this
information under section 552.117(a)(2) of the Government Code.

To the extent the cellular telephone numbers, a representative sample of which we have
marked, do not pertain to licensed peace officers, we note they may be subject to
section 552.117(a)(1) of the Government Code. Section 552.117(a)(1) excepts from
disclosure the home addresses and telephone numbers, emergency contact information, social
security numbers, and family member information of current or former officials or employees
of a governmental body who request this information be kept confidential under

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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section 552.024 of the Government Code. Gov’tCode § 552.117(a)(1). Whether a particular
piece of information is protected by section 552.117 must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, the
county may only withhold information under section 552.117(a)(1) on behalf of current or
former officials or employees who made a request for confidentiality under section 552.024
prior to the date on which the request for this information was made. As noted above,
section 552.117 also encompasses a personal cellular telephone or pager number, unless the
cellular or pager service is paid for by a governmental body. See ORD 506 at 5-7.
Therefore, to the extent the employees at issue timely elected to keep such information
confidential under section 552.024, the county must withhold the information at issue under
section 552.117(a)(1) of the Government Code; however, the county may only withhold the
information at issue if the cellular telephone service is not paid for by a governmental body.
If the employees whose information is at issue did not make a timely election under
section 552.024, the county may not withhold the information at issue under
section 552.117(a)(1) of the Government Code.

Section 552.137 of the Government Code provides, “an e-mail address of a member of the
public that is provided for the purpose of communicating electronically with a governmental
body is confidential and not subject to disclosure under [the Act],” unless the owner of the
e-mail address has affirmatively consented to its release or the e-mail address is specifically
excluded by subsection (¢). Gov’t Code § 552.137(a)-(c). The submitted information
contains e-mail addresses of members of the public. To the extent the owners of these e-mail
addresses have not affirmatively consented to their release, the county must withhold those
e-mail addresses under section 552.137 of the Government Code.

We note some of the materials at issue may be protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body
must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the county must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. To the
extent the information, a representative sample of which we have marked, pertains to
licensed peace officers, the county must withhold this information under
section 552.117(a)(2) of the Government Code; however, the county may only withhold the
cellular telephone numbers at issue if the cellular telephone service is not paid for by a
governmental body. To the extent the employees at issue timely elected to keep such
information confidential under section 552.024, the county must withhold the information
atissue under section 552.117(a)(1) of the Government Code; however, the county may only
withhold the cellular telephone numbers at issue if the cellular telephone service is not paid
for by a governmental body. To the extent the owners of the personal e-mail addresses in the
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submitted information have not affirmatively consented to their release, the county must
withhold those personal e-mail addresses under section 552.137 of the Government Code.
The county must release the remaining information to the requestor, but may only release any
copyrighted information in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely, -~

o~

Cristian Rosas-Grillet
Assistant Attorney General
Open Records Division

CRG/dls
Ref: ID# 539024
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Ms. Diane E. Pappas

Senior Commercial Counsel
Legal and Government Affairs
Motorola Solutions, Inc.

1303 Algonquin Road
Schaumburg, Illinois 60196
(w/o enclosures)

Ms. Becky Smartt

Motorola Solutions, Inc.
1507 LBJ Freeway, Suite 700
Farmers Branch Texas 75234
(w/o enclosures)



