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November 10, 2014 

11s. 11aureenFranz 
Deputy Chief Counsel 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Texas Health and Human Services Commission 
P.O. Box 13247 
Austin, Texas 78711 

Dear 11s. Franz: 

OR2014-20448 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 542554. 

The Texas Health and Human Services Commission (the "commission") received a request 
for five categories of information pertaining to a named employee, information pertaining 
to specified training, information pertaining to insubordinate employees during a specified 
time period, and six categories of information pertaining to child deaths during a specified 
time period. 1 You state the commission has released some of the submitted information. 
You claim the remaining requested information is excepted from disclosure under 
section 552.101 ofthe Government Code. We have considered the exception you claim and 
reviewed the submitted representative sample information.2 We have also received and 

1We note the commission asked for and received clarification regarding this request. See Gov't Code 
§ 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or narrowing 
request for information); City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a 
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or over-broadrequest 
for public information, the ten-day period to request an attorney general ruling is measured from the date the 
request is clarified or narrowed). 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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considered comments from the requestor. See Gov't Code § 552.304 (interested party may 
submit comments stating why information should or should not be released). 

Initially, we address the requestor's assertion the commission failed to comply with 
section 552.301 of the Government Code. Section 552.301 describes the procedural 
obligations placed on a governmental body that receives a written request for information it 
wishes to withhold. Pursuant to section 552.30l(b), the governmental body must ask for the 
attorney general's decision and state the exceptions that apply within ten business days after 
receiving the request. See id. § 552.301(b). In this instance, you state the commission 
received the request for information on August 8, 2014. You inform us the commission 
sought clarification of portions of the request from the requestor on August 19,2014, and the 
requestor responded to this request for clarification on August 19, 2014. See id. § 5 52.222(b) 
(providing that if request for information is unclear, governmental body may ask requestor 
to clarify request). You also inform us August 27, 2014, was a skeleton crew day for the 
commission and September 1, 2014, was a holiday for the commission. This office does not 
count the date the request was received or holidays for the purpose of calculating a 
governmental body's deadlines under the Act. We have no indication the commission did 
not act in good faith in seeking clarification of the request. Accordingly, based on the 
submitted documentation, the commission's ten-business-day period under 
section 552.301(b) for requesting this decision commenced on August 19, 2014, the date of 
the commission's receipt of the requestor's response to the request for clarification. See City 
of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding when governmental entity, acting 
in good faith, requests clarification or narrowing of unclear or overbroad request for public 
information, ten-day period to request attorney general ruling is measured from date request 
is clarified or narrowed). Consequently, the commission's ten-business-day deadline was 
September 4, 2014. We note the commission's request for a ruling was submitted via inter
agency mail on September 4, 2014. See Gov't Code § 552.308 (describing rules for 
calculating submission dates of documents sent via first class United States mail, common 
or contract carrier, or interagency mail). Consequently, we find the commission timely 
complied with the procedural requirements mandated by section 552.301 of the Government 
Code. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. Section 552.101 encompasses information protected by other statutes, including 
section 531.1021 of the Government Code, which provides, in relevant part, the following: 

(g) All information and materials subpoenaed or compiled by the 
[commission's Office oflnspector General ("OIG")] in connection with an 
audit or investigation or by the office of the attorney general in connection 
with a Medicaid fraud investigation are confidential and not subject to 
disclosure under [the Act], and not subject to disclosure, discovery, subpoena, 
or other means of legal compulsion for their release to anyone other than the 
[OIG] or the attorney general or their employees or agents involved in the 
audit or investigation conducted by the [OIG] or the attorney general, except 
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that this information may be disclosed to the state auditor's office, law 
enforcement agencies, and other entities as permitted by other law. 

(h) A person who receives information under Subsection (g) may disclose the 
information only in accordance with Subsection (g) and in a manner that is 
consistent with the authorized purpose for which the person first received the 
information. 

!d. § 531.1 021(g), (h). You assert the submitted information is confidential under 
section 531.1021 (g). Section 531.1021 is located in subchapter C of chapter 531 of the 
Government Code, titled "Medicaid and Other Health and Human Services Fraud, Abuse, 
or Overcharges." Section 531.102, also found in subchapter C, further specifies the OIG "is 
responsible for the investigation of fraud and abuse in the provision of health and human 
services[.]" I d. § 531.1 02( a). Thus, subchapter C addresses the responsibilities of the OIG 
in conducting investigations of Medicaid and other health and human services fraud and 
abuse. Therefore, section 5 31.1 021 applies only to audits and investigations ofMedicaid and 
other health and human services fraud and abuse. Upon review, we find the information we 
have marked pertains to investigations of health and human services fraud and abuse. 
Accordingly, the commission must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 531.1021 of the 
Government Code. However, we find the remaining information consists of documents 
related to internal personnel investigations into the alleged misconduct of commission 
employees and the deaths of children. We find this information is not related to Medicaid 
or other health and human services fraud, abuse, or overcharges. Therefore, the commission 
may not withhold any of the remaining information under section 5 52.101 ofthe Government 
Code on that basis. 

Section 552.101 ofthe Government Code also encompasses section 261.201 (a) of the Family 
Code, which provides as follows: 

(a) [T]he following information is confidential, is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made 
under this chapter and the identity of the person making the 
report; and 

(2) except as otherwise provided in this section, the files, 
reports, records, communications, audiotapes, videotapes, and 
working papers used or developed in an investigation under 
this chapter or in providing services as a result of an 
investigation. 
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Fam. Code § 261.201(a). You state some of the remaining information was used or 
developed in investigations of alleged child abuse or neglect. Based on your representations 
and our review of the information at issue, we agree the information we have marked is 
subject to section 261.201 of the Family Code. See id. § 261.001 ( 1 ), ( 4) (defining "abuse" 
and "neglect" for purposes of Family Code ch. 261); see also id. § 101.003(a) (defining 
"child" for purposes of this section as person under 18 years of age who is not and has not 
been married or who has not had the disabilities of minority removed for general purposes). 
Accordingly, the commission must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 261.201 of the Family 
Code. See Open Records Decision No. 440 at 2 (1986) (addressing predecessor statute). 
However, we find the commission has failed to demonstrate any portion of the remaining 
information was used or developed in an investigation of alleged or suspected child abuse 
or neglect under section 261.201(a)(2). Furthermore, you have not established the 
information at issue is a report of alleged or suspected abuse or neglect made under 
section 261.201 (a)(1 ). See id. § 261.001 (1), ( 4) ( defining"abuse" and "neglect" for purposes 
of Fam. Code ch. 261 ). Therefore, the commission may not withhold any portion of the 
remaining information under section 552.101 ofthe Government Code in conjunction with 
section 261.201 of the Family Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person and (2) not oflegitimate concern to the 
public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. I d. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. We note 
common-law privacy generally protects the identifying information of child victims of abuse 
or neglect. See Open Records Decision No. 394 (1983); cf Fam. Code§ 261.201. This 
office has also found that personal financial information not relating to the financial 
transaction between an individual and a governmental body is excepted from disclosure 
under common-law privacy. See Open Records Decision No. 600 ( 1992) (public employee's 
withholding allowance certificate, designation of beneficiary of employee's retirement 
benefits, direct deposit authorization, and employee's decisions regarding voluntary benefits 
programs, among others, protected under common-law privacy). However, information 
pertaining to the work conduct and job performance of public employees is subject to a 
legitimate public interest and therefore generally not protected from disclosure under 
common-law privacy. See Open Records Decision Nos. 444 at 5-6 (1986) (public has 
interest in public employee's qualifications and performance and the circumstances of public 
employee's resignation or termination), 423 at 2 (1984). However, because privacy is a 
personal right that lapses at death, the common-law right to privacy does not encompass 
information that relates only to a deceased individual. Accordingly, information pertaining 
to a deceased individual may not be withheld on common-law privacy grounds. See Moore 
v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489,491 (Tex. App.-Texarkana 1979, 

L!SE£&2.2ll&!JJIMEMWlUUC.&.!L &&Z:Z.S &bl&. L 2L LULL IE&Jt£ 22 J , J JiJl. ,W&JJWW 



Ms. Maureen Franz - Page 5 

writ refd n.r.e.); see also Open Records Decision No. 272 at 1 (1981) (privacy rights lapse 
upon death). 

Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Accordingly, the commission must 
withhold the information we have marked under section 552.101 ofthe Government Code 
in conjunction with common-law privacy. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, social security numbers, emergency contact information, and family 
member information of current or former officials or employees of a governmental body who 
request this information be kept confidential under section 552.024 of the Government 
Code.3 See Gov't Code§ 552.117(a); Open Records Decision No. 622 (1994). Whether a 
particular piece of information is protected by section 552.117(a)(l) must be determined at 
the time the request for it is made. See Open Records Decision No. 530 at 5 (1989). Thus, 
information may only be withheld under section 552.117(a)(l) on behalf of a current or 
former employee who made a request for confidentiality under section 552.024 prior to the 
date of the governmental body's receipt of the request for the information. We note 
section 552.117 is also applicable to personal cellular telephone numbers, provided the 
cellular telephone service is not paid for by a governmental body. See Open Records 
Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers 
paid for by governmental body and intended for official use). We have marked the personal 
information of employees. If the employees whose personal information is at issue timely 
elected to keep their information confidential pursuant to section 552.024, the commission 
must withhold the information we have marked under section 552.117(a)(1) of the 
Government Code; however, the commission may only withhold the marked personal 
cellular numbers under section 552.117(a)(l) if the employees at issue paid for the cellular 
telephone service. The commission may not withhold this information under 
section 5 52.117 (a)( 1) if the employees did not timely elect to keep their information 
confidential pursuant to section 552.024.4 

We note some of the remaining information is subject to section 552.130 of the Government 
Code. Section 552.130 ofthe Government Code excepts from disclosure information that 
relates to a motor vehicle operator's license or driver's license or a motor vehicle title or 
registration issued by a Texas agency, or an agency of another state or country. See Gov't 
Code§ 552.130(a)(1)-(2). Upon review, we find the commission must withhold the motor 
vehicle record information we have marked under section 552.130 of the Government Code. 

3The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body. 
Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987). 

41f the employee did not make a timely confidentiality election under section 552.024, we note 
section 552.147(b) of the Government Code permits a governmental body to withhold a living person's social 
security number without the necessity of requesting a decision from this office. See Gov't Code § 552.14 7(b ). 
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In summary, the commission must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 531.1021 of the 
Government Code. The commission must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 261.201 of the Family 
Code. The commission must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. If the 
employees whose personal information is at issue timely elected to keep their information 
confidential pursuant to section 552.024 of the Government Code, the commission must 
withhold the information we have marked under section 552.117(a)(1) of the Government 
Code; however, the commission may only withhold the marked personal cellular numbers 
under section 552.117(a)(2) if the employees at issue paid for the cellular telephone service. 
The commission must withhold the motor vehicle record information we have marked under 
section 552.130 ofthe Government Code. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/openJ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, ( 
1 
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Jennifer Luttrall 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 542554 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


