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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 18, 2014

Mr. Steven M. Kean
Deputy City Attorney
City of Tyler

P.O. Box 2039

Tyler, Texas 75710

OR2014-20998

Dear Mr. Kean:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 542314 (Tyler ID #WHJ-695113).

The Tyler Police Department (the “department”) received a request for several categories of
information pertaining to the department’s inventory of weapons and equipment and the
department’s methods and training for major outbreaks of crime and civil unrest. You state
you do not have information responsive to portions of the request." You further state you
will release some information to the requestor. You claim the remaining requested
information is excepted from disclosure under sections 552.101 and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.?

'"The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writdism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information thanthat submitted to this
office.
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Initially, we note a portion of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part, the following:

(a) [The following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body.

Gov’t Code § 552.022(a)(3). The submitted information contains information subject to
section 552.022(a)(3), which must be released unless made confidential under the Act or
other law. See id. § 552.022(a)(3). Although you seck to withhold the information at issue
under section 552.108 of the Government Code, this section is discretionary and does not
make information confidential under the Act. See Open Records Decision No. 177 at 3
(1977) (statutory predecessor to Gov’t Code § 552.108 subject to waiver); see also Open
Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Therefore,
the department may not withhold the information subject to section 552.022 under
section 552.108 of the Government Code. However, because section 552.101 of the
Government Code can make information confidential, we will address its applicability to the
information at issue. We will also consider your arguments under section 552.108 for the
information not subject to section 552.022.

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must reasonably explain
how and why the release of the requested information would interfere with law enforcement.
See Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706.
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Fort Worthv. Cornyn, 86 S.W.3d 320 at 327 (Tex. App.—Austin 2002, no pet.).
This office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code
provisions, common-law rules, and constitutional limitations on use of force not
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protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

You state the submitted information consists of weapons inventory and Special Weapons and
Tactics information. You argue release of this information could give persons an advantage
when confronting the police and allow them to obtain a tactical advantage in certain
situations. You further argue release of this information would interfere with department
operations, endanger officer safety, and increase the chance of injury to officers and other
persons during confrontation with criminal suspects. Based on your representations and our
review, we agree the release of some of the information at issue would interfere with law
enforcement. Accordingly, the department may withhold the information we have marked
not subject to section 552.022 under section 552.108(b)(1) of the Government Code.
However, we find you have failed to show how release of the remaining information not
subject to section 552.022 would interfere with law enforcement. Accordingly, the
department may not withhold any of the remaining information not subject to
section 552.022 under section 552.108(b)(1) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 of the Government Code encompasses the doctrine of
common-law privacy, which protects information thatis (1) highly intimate or embarrassing,
the publication of which would be highly objectionable to a reasonable person, and (2) not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. 1d. at 683. This office also has found personal financial information not
relating to a financial transaction between an individual and a governmental body is generally
highly intimate or embarrassing. See Open Records Decision Nos. 523 (1989) (common-law
privacy protects credit reports, financial statements, and other personal financial
information), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy). However, we note
common-law privacy protects the interests of individuals and not those of businesses and
governmental entities. See Open Records Decision Nos. 620 (1993) (corporation has no right
to privacy), 192 (1978) (right to privacy is designed primarily to protect human feelings and
sensibilities, rather than property, business, or other pecuniary interests); see also Rosen v.
Matthews Constr. Co., 777 S.W.2d 434 (Tex. App.—Houston [14th Dist.] 1989)
(corporation has no right to privacy (citing United States v. Morton Salt Co., 338
U.S. 632, 652 (1950))), rev’d on other grounds, 796 S.W.2d 692 (Tex. 1990). Upon review,
we find you have failed to demonstrate any portion of the submitted information is highly
intimate or embarrassing and of no legitimate public interest. Thus, none of the remaining
information may be withheld under section 552.101 of the Government Code in conjunction
with common-law privacy.
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Section 552.101 of the Government Code also encompasses section 418.176 of the Texas
Homeland Security Act (the “HSA”), chapter 418 of the Government Code. Section418.176
of the HSA provides in relevant part:

(a) Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to the staffing requirements of an emergency response
provider, including a law enforcement agency, a fire-fighting agency,
Or an emergency services agency; [or]

(2) relates to a tactical plan of the provider|.]

Gov’'t Code § 418.176(a)(1)-(2). The fact that information may generally be related to
emergency preparedness does not make the information per se confidential under the
provisions of the HSA. See Open Records Decision No. 649 at 3 (1996) (language of
confidentiality provisions controls scope of its protection). As with any confidentiality
statute, a governmental body must adequately explain how the responsive information falls
within the scope of the provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies).

We note the remaining information contains specific information regarding weapons
inventory. Release of the information at issue would give criminal suspects and other
persons a tactical advantage during confrontations with law enforcement officers.
Additionally, you state release of this information would endanger both police officer safety
and the safety of the public. Upon review, we find the information we have marked relates
to a tactical plan of an emergency response provider and is maintained by or for a
governmental entity for the purpose of preventing, detecting, responding to, or investigating
an act of terrorism or related criminal activity. Therefore, the department must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 418.176 of the Government Code.

In summary, the department may withhold the information we have marked under
section 552.108(b)(1) of the Government Code. The department must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 418.176 of the Government Code. The department must release the remaining
requested information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Wripal o T, Q>

Abigail T. Adams
Assistant Attorney General
Open Records Division
ATA/ac

Ref: ID# 542314

Enc. Submitted documents

o Requestor
(w/o enclosures)




