GREG ABBOTT

December 3, 2014

Mr. Timothy E. Bray

Deputy General Counsel

Texas Department of State Health Services
P.O. Box 149347

Austin, Texas 78714-9347

OR2014-21892
Dear Mr. Bray:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 545277 (DSHS No. 23496/2014).

The Texas Department of State Health Services (the “department”) received a request for
complaints filed with the department against Austin Travis County Mental Health and
Retardation d/b/a Austin Travis County Integral Care (“ATCIC”) during a specified period
of time.! You state you will redact certain information pursuant to Open Records Decision
No. 684 (2009). You state the department will release some of the requested information.

'We note the department sought and received clarification of the information requested. See Gov’t
Code § 552.222 (providing ifrequest for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallasv. Abbott,304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad request for public
information, the ten-day period to request an attorney general ruling is measured from the date the request is
clarified or narrowed).

*Open Records Decision No. 684 serves as a previous determination to all governmental bodies
authorizing them to withhold certain categories of information, including personal e-mail addresses under
section 552.137 of the Government Code, without the necessity of seeking a decision from the attorney general.
See ORD 684.
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You claim portions of the submitted information are excepted from disclosure under
section 552.101 of the Government Code. We have considered the exception you claim and
reviewed the submitted representative sample of information.’

We note the information we have marked is not responsive to the instant request for
information because the requestor specifically excluded this type of information from his
request. This ruling does not address the public availability of non-responsive information,
and the department is not required to release non-responsive information in response to this
request.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. You raise section 552.101 of the Government Code in conjunction
with the Health Insurance Portability and Accountability Act of 1996 (“HIPAA™) for the
submitted information. At the direction of Congress, the Secretary of Health and Human
Services (“HHS™) promulgated regulations setting privacy standards for medical records,
which HHS issued as the Federal Standards for Privacy of Individually Identifiable Health
Information. See HIPAA, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note);
Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164
(“Privacy Rule™); see also Attorney General Opinion JC-0508 at 2 (2002). These standards
govern the releasability of protected health information by a covered entity. See 45 C.F.R.
pts. 160, 164. Under these standards, a covered entity may not use or disclose protected
health information, excepted as provided by parts 160 and 164 of the Code of Federal
Regulations. 45 C.F.R. § 164.502(a).

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision
No. 681 (2004). In that decision, we noted section 164.512 of'title 45 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health information to
the extent such use or disclosure is required by law and the use or disclosure complies with
and is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). We
further noted the Act “is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public.” See ORD 681 at 8; see also Gov’t Code
§§ 552.002, .003, .021. We therefore held the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v Tex. Dep’t of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.);
ORD 681 at 9 (2004); see also Open Records Decision No. 478 (1987) (as general rule,
statutory confidentiality requires express language making information confidential).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Because the Privacy Rule does not make confidential information that is subject to disclosure
under the Act, the department may not withhold any portion of the information at issue on
that basis.

Section 552.101 of the Government Code encompasses section 48.101 of the Human
Resources Code, which provides:

(a) The following information is confidential and not subject to disclosure
under [the Act]:

(1) areport of abuse, neglect, or exploitation made under this chapter;
(2) the identity of the person making the report; and

(3) except as provided by this section, all files, reports, records,
communications, and working papers used or developed in an
investigation made under this chapter or in providing services as a
result of an investigation.

(b) Confidential information may be disclosed only for a purpose consistent
with this chapter and as provided by [the Texas Department of Family and
Protective Services (the “DFPS™)] or investigating state agency rule and
applicable federal law.

(d) The executive commissioner [of the Texas Health and Human Services
Commission] shall adopt rules providing for the release, on request, to a
person who is the subject of a report of abuse, neglect, or exploitation or to
that person’s legal representative of otherwise confidential information
relating to that report. The department or investigating state agency shall edit
the information before release to protect the confidentiality of information
relating to the reporter’s identity and to protect any other individual whose
safety or welfare may be endangered by disclosure.

Hum. Res. Code § 48.101(a), (b), (d). You state the information at issue was developed as
part of investigations by the department conducted under chapter 48 of the Human Resources
Code. Section 48.101 makes confidential information used or developed in an investigation
made under chapter 48 of the Human Resources Code. See id. § 48.101(a); 25 T.A.C.
§ 1.207(a). Chapter 48 regulates the investigation of abuse, neglect, or exploitation of an
elderly or disabled person. See Hum. Res. Code § 48.051. For purposes of chapter 48, a
disabled person means “a person with a mental, physical, or developmental disability that
substantially impairs the person’s ability to provide adequately for the person’s care or
protection and who is 18 years of age or older; or under 18 years of age and who has had the
disabilities of minority removed.” /d. § 48.002(a)(8). Based on your representations and our
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review, we agree the information at issue was used or developed in investigations made
under chapter 48. Thus, the information at issue must not be released to the public, except
for a purpose consistent with chapter 48 and as provided by an investigating state agency rule
or federal law. See id. § 48.101(b)—(g) (permitting release of confidential information only
in certain circumstances); 25 T.A.C. § 1.207. You do not indicate, nor does it appear, an
exception to confidentiality applies in this instance. Accordingly, we conclude the
department must withhold the information you have marked under section 552.101 of the
Government Code in conjunction with section 48.101 of the Human Resources Code.*

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code, which governs the public availability of mental health records and
provides:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional”). Upon review, we find the information we have marked consists of
information taken directly from mental health records. Therefore, the department must
withhold the information we have marked under section 552.101 in conjunction with
section 611.002 of the Health and Safety Code.” However, we find none of the remaining
information consists of communications between a patient and a professional or records of
the identity, diagnosis, evaluation, or treatment of a patient that are created or maintained by
a professional. Accordingly, section 611.002 is not applicable, and the department may not
withhold the remaining information at issue under section 552.101 of the Government Code
on this basis.

Section 552.101 of the Government Code also encompasses section 181.006 of the Health
and Safety Code, which provides the following:

[Flor a covered entity that is a governmental unit, an individual’s protected
health information:

*As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.

*As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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(1) includes any information that reflects that an individual received
health care from the covered entity; and

(2) is not public information and is not subject to disclosure under
[the Act].

Id. § 181.006. Section 181.001(b)(2) defines “covered entity” to include any person who:

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part,
and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
health information. The term includes a business associate, health care payer,
governmental unit, information or computer management entity, school,
health researcher, health care facility, clinic, health care provider, or person
who maintains an Internet site;

(B) comes into possession of protected health information;
(C) obtains or stores protected health information under this chapter; or

(D) is an employee, agent, or contractor of a person described by Paragraph
(A), (B), or (C) insofar as the employee, agent, or contractor creates, receives,
obtains, maintains, uses, or transmits protected health information.

Id. §181.001(b)(2). The term “protected health information” is not defined by chapter 181.
Section 181.001 states that “[u]nless otherwise defined in this chapter, each term that is used
in this chapter has the meaning assigned by the Health Insurance Portability and
Accountability Act and Privacy Standards [“HIPAA”].” Id. § 181.001(a). Accordingly, we
turn to HIPAA’s definition of the term. HIPAA defines “protected health information” as
individually identifiable health information that is transmitted or maintained in electronic
media or any other form or medium. See 45 C.F.R. § 160.103. “Protected health
information” excludes individually identifiable health information in employment records
held by a covered entity in its role as employer. See id.

The remaining information consists of department records pertaining to the department’s
investigation of complaints against ATCIC. Upon review of the remaining information, we
find the remaining information does not consists of protected health information for the
purposes of section 181.006. As such, we conclude the department may not withhold any
of the remaining information under section 552.101 on this basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
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publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987).

While some of the remaining information you seek to withhold satisfies the standard
articulated in Industrial Foundation, we note the remaining information does not identify an
individual to whom the information pertains and, therefore, does not implicate any
individual’s right to privacy. Accordingly, the department may not withhold any of the
remaining information under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.101 of the Government Code also encompasses the constitutional right to
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.S.589,599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4
(1987), 455 at 3-7 (1987). The first is the interest in independence in making certain
important decisions related to the “zones of privacy,” pertaining to marriage, procreation,
contraception, family relationships, and child rearing and education, that have been
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th
Cir. 1981); Open Records Decision No. 455 at 3-7 (1987). The second constitutionally
protected privacy interest is in freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7.
This aspect of constitutional privacy balances the individual’s privacy interest against the
public’s interest in the information. See ORD 455 at 7. Constitutional privacy under
section 552.101 is reserved for “the most intimate aspects of human affairs.” Id. at 8
(quoting Ramie, 765 F.2d at 492). In this instance, you have not demonstrated how
constitutional privacy applies to the remaining information. Consequently, the department
may not withhold the remaining information under section 552.101 in conjunction with
constitutional privacy.

You also claim section 552.101 of the Government Code in conjunction with the
common-law informer’s privilege, which Texas courts have long recognized. See Aguilar v.
State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer’s privilege protects the
identities of persons who report activities over which the governmental body has criminal
or quasi-criminal law-enforcement authority, provided the subject of the information does
not already know the informer’s identity. See Open Records Decision Nos. 515 at 3
(1998), 208 at 1-2 (1978). The privilege protects the identities of individuals who report
violations of statutes to the police or similar law-enforcement agencies, as well as those who
report violations of statutes with civil or criminal penalties to “administrative officials having



Mr. Timothy E. Bray - Page 7

a duty of inspection or of law enforcement within their particular spheres.” See Open
Records Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at
Common Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must involve a
violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515
at4-5. The privilege excepts the informer’s statement only to the extent necessary to protect
the informer’s identity. See Open Records Decision No. 549 at 5 (1990).

Upon review, we find the information at issue does not identify an informer for the purposes
of the informer’s privilege. Accordingly, the department may not withhold any of the
remaining information under section 552.101 of the Government Code on that basis.

In summary, the department must withhold the information you have marked under
section 552.101 of the Government Code in conjunction with section 48.101 of the Human
Resources Code and the information we have marked under section 552.101 in conjunction
with section 611.002 of the Health and Safety Code. The department must release the
remaining information.

Youask this office to issue a previous determination that would permit the department in the
future to withhold from disclosure information made confidential under section 48.101 of
the Human Resources Code without the need of requesting a ruling from us about whether
such information can be withheld from disclosure. We decline to issue such a previous
determination at this time. Therefore, this letter ruling is limited to the particular information
at issue in this request and limited to the facts as presented to us; therefore, this ruling must
not be relied upon as a previous determination regarding any other information or any other
circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Megan G. Holloway
Assistant Attorney General
Open Records Division

MGH/cbz
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Ref: ID# 545277
Enc. Submitted documents

c: Requestor
(w/o enclosures)



