
December 12, 2014 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. Stephen R. Alcorn 
Assistant City Attorney 
City of Grand Prairie 
P.O. Box 534045 
Grand Prairie, Texas 75053-4045 

Dear Mr. Alcorn: 

OR2014-22588 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 546916. 

The City of Grand Prairie (the "city") received a request for the polygraph results, 
background information, and psychological evaluation results relating to the requestor' s 
application for employment. You state the city will release some of the information. 
You claim the submitted information is excepted from disclosure under 
sections 552.101, 552.108, and 552.111 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

You argue the submitted information should not be released to the requestor because he 
signed an agreement that the results of his background investigation would remain private 
and would not be available to him. However, information held by a governmental body is 
not confidential under the Act simply because a party agrees the information will be 
confidential in the future. In other words, a governmental body cannot overrule or repeal 
provisions of the Act through an agreement or contract. See Attorney General Opinion 
JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ("[T]he obligations of a 
governmental body under [the Act] cannot be compromised simply by its decision to enter 
into a contract."), 203 at 1 (1978) (mere expectation of confidentiality by person supplying 
information does not satisfy requirements of statutory predecessor to section 552.110). 
Consequently, unless the information at issue falls within an exception to disclosure, it must 
be released, notwithstanding any expectation or agreement to the contrary. 

Section 552.108(b )(1) of the Government Code excepts from disclosure the internal records 
and notations of law enforcement agencies and prosecutors when their release would 
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interfere with law enforcement and crime prevention. Gov't Code § 552.108(b )(1 ); see also 
Open Records Decision No. 531at2 (1989). Section 552.108(b)(l) is intended to protect 
"information which, if released, would permit private citizens to anticipate weaknesses in a 
police department, avoid detection, jeopardize officer safety, and generally undermine police 
efforts to effectuate the laws of this State." See City of Ft. Worth v. Cornyn, 86 S.W.3d 320 
(Tex. App.-Austin 2002, no pet.). To demonstrate the applicability of this exception, a 
governmental body must meet its burden of explaining how and why release of the requested 
information would interfere with law enforcement and crime prevention. Open Records 
Decision No. 562 at 10 (1990). We note section 552.108 is generally not applicable to 
records that are purely administrative in nature and do not involve the investigation or 
prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 
(Tex. App.-Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519 
(Tex. App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not 
applicable to internal investigation that did not result in criminal investigation or 
prosecution); see also Open Records Decision No. 350 at 3-4 (1982). The submitted 
information consists of records related to the requestor' s application for employment. You 
state these records "are not relevant to an investigation." Accordingly, we conclude 
section 552.108(b)(l) of the Government Code is not applicable and the city may not 
withhold the submitted information on that basis. 

Section 552.111 of the Government Code excepts from disclosure "[a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" Gov't Code§ 552.111. Section 552.111 encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this 
exception is to protect advice, opinion, and recommendation in the decisional process and 
to encourage open and frank discussion in the deliberative process. See Austin v. City of San 
Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, writ ref d n.r.e.); 
Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. Gilbreath, 
842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined section 552.111 
excepts from disclosure only those internal communications that consist of advice, opinions, 
recommendations, and other material reflecting the policymaking processes of the 
governmental body. See ORD 615 at 5. A governmental body's policymaking functions do 
not encompass routine internal administrative or personnel matters, and disclosure of 
information about such matters will not inhibit free discussion of policy issues among agency 
personnel. Id.; see also City of Garland v. Dallas Morning News, 22 S.W.3d 351 
(Tex. 2000) (section 552.111 not applicable to personnel-related communications that did 
not involve policymaking). A governmental body's policymaking functions do include 
administrative and personnel matters of a broad scope that affect the governmental body's 
policy mission. See Open Records Decision No. 631 at 3 (1995). The information you seek 
to withhold concerns the employment application of a single individual. You have not 
explained how this information concerns a personnel matter of a broad scope that affects the 
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city's policy mission. Accordingly, the city may not withhold the submitted information 
under section 552.111 of the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 encompasses the Medical Practice Act 
(the "MPA"), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA 
provides: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in Section 
159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(a)-(c). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician and information obtained from those records. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information 
we have marked under the MP A consists of confidential medical records. The city must 
withhold this information under section 552.101 of the Government Code in conjunction 
with section 159.002 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses section 1701.306 of the 
Occupations Code, which provides: 

(a) [TCOLE] may not issue a license to a person unless the person is 
examined by: 

::au 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
blood test or other medical test. 
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(b) An agency hiring a person for whom a license is sought shall select the 
examining physician and the examining psychologist or psychiatrist. The 
agency shall prepare a report of each declaration required by Subsection (a) 
and shall maintain a copy of the report on file in a format readily accessible 
to [TCOLE]. A declaration is not public information. 

Occ. Code § 1701.306(a)-(b). Accordingly, the city must withhold the L-3 Declaration of 
Psychological and Emotional Health form we marked under section 552.101 of the 
Government Code in conjunction with section 1701.306 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses section 1703.306 of the 
Occupations Code, which provides: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated in 
writing by the examinee[.] 

Id. § 1703 .3 06( a)( 1). The remaining information contains records acquired from a polygraph 
examination. However, the requestor is the examinee. Thus, the city has the discretion to 
release the polygraph information, which we marked, pursuant to section 1703.306(a)(l). 
See Open Records Decision No. 481 at 9 (1987) (predecessor to section 1703.306 permitted, 
but did not require, examination results to be disclosed to examinees). Otherwise, the city 
must withhold this information under section 552.101 of the Government Code in 
conjunction with section 1703.306(a) of the Occupations Code. 

Section 552.101 of the Government Code also encompasses chapter 611 of the Health and 
Safety Code. Section 611.002 pertains to mental health records and provides: 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 61 l.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Section 611.001 defines a "professional" as ( 1) a person authorized to 
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat 
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes 
is authorized, licensed, or certified. See id. § 611.001 (2). Sections 611.004 and 611.0045 
provide for access to mental health records only by certain individuals. See id. §§ 611.004, 
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.0045; see also Open Records Decision No. 565 (1990). Upon review, we find the 
information we marked consists of a mental health record that is subject to chapter 611 of 
the Health and Safety Code. Accordingly, the city must withhold the information we marked 
under section 552.101 of the Government Code in conjunction with section 611.002 of the 
Health and Safety Code. 

Section 552.101 of the Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center or by the Texas Crime Information Center is confidential under federal 
and state law. Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI that states obtain from the federal government or other states. Open Records Decision 
No. 565 at 7 (1990). The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. Id. at 10-12. Section 411.083 of the Government Code 
deems confidential CHRI the Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government Code. See Gov't Code§ 411.083. Sections 411.083(b)(l) and 411.089(a) of 
the Government Code authorize a criminal justice agency to obtain CHRI; however, a 
criminal justice agency may not release CHRI except to another criminal justice agency for 
criminal justice purposes. See id. § 411.089(b )(1 ). Other entities specified in chapter 411 
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice 
agency; however, those entities may not release CHRI except as provided by chapter 411. 
See generally id. §§ 411.090-.127. The information we marked consists of confidential 
CHRI that the city must withhold under section 552.101 of the Government Code in 
conjunction with section 411.083 of the Government Code. 1 

Section 552.101 of the Government Code also encompasses section 411.192 of the 
Government Code, which governs the release ofinformation maintained by DPS concerning 
the licensure of individuals to carry a concealed handgun. Section 411.192 provides: 

(a) [DPS] shall disclose to a criminal justice agency information contained 
in its files and records regarding whether a named individual or any 
individual named in a specified list is licensed under this subchapter. 
Information on an individual subject to disclosure under this section includes 
the individual's name, date of birth, gender, race, zip code, telephone 
number, e-mail address, and Internet website address. Except as otherwise 
provided by this section and by Section 411.193, all other records maintained 
under this subchapter are confidential and are not subject to mandatory 
disclosure under the [Act]. 

(b) An applicant or license holder may be furnished a copy of disclosable 
records regarding the applicant or license holder on request and the payment 
of a reasonable fee. 

1We note an individual may obtain his own CHRI from DPS. See Gov't Code§ 41 I .083(b)(3). 
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Id. § 41 l.192(a), (b). The information we marked consists of concealed handgun license 
information obtained from DPS. In this instance, however, the requestor is the license 
holder. Accordingly, except for the information that must be released pursuant to 
section 4 l l. l 92(b ), the city must withhold the information we marked under section 552.101 
of the Government Code in conjunction with section 411.192 of the Government Code. 

Section 552.1175 protects the home address, home telephone number, emergency contact 
information, date of birth, social security number, and family member information of certain 
individuals when that information is held by a governmental body in a non-employment 
capacity and the individual elects to keep the information confidential.2 Id. § 552.1175. 
Section 552.1175 applies, in part, to "peace officers as defined by Article 2.12, Code of 
Criminal Procedure[.]" Id. § 552. ll 75(a)(l ). Some of the remaining information pertains 
to peace officers not employed by the city. Thus, ifthe information we marked pertains to 
currently licensed peace officers and the officers elect to restrict access to their information 
in accordance with section 552. l l 75(b ), the city must withhold the information we marked 
under section 552.1175. If the individuals whose information we marked are no longer 
licensed peace officers or no election is made, the city may not withhold this information 
under section 552.1175. 

Section 552.13 7 of the Government Code provides, "an e-mail address of a member of the 
public that is provided for the purpose of communicating electronically with a governmental 
body is confidential and not subject to disclosure under [the Act]," unless the owner of the 
e-mail address has affirmatively consented to its release or the e-mail address is specifically 
excluded by subsection (c). Id.§ 552.137(a)-(c). The city must withhold the e-mail address 
we marked under section 552.137 of the Government Code, unless the owner of the e-mail 
address affirmatively consented to its release. 

In summary, the city must withhold the medical records we marked under section 552.101 
of the Government Code in conjunction with section 159.002 of the Occupations Code. The 
city must withhold the L-3 Declaration of Psychological and Emotional Health form we 
marked under section 552.101 of the Government Code in conjunction with section 1701.306 
of the Occupations Code. The city has the discretion to release the polygraph information 
we marked pursuant to section 1703 .3 06( a)( 1) of the Occupations Code. Otherwise, the city 
must withhold that information under section 552.101 of the Government Code in 
conjunction with section l 703.306(a) of the Occupations Code. The city must withhold the 
information we marked under section 552. l 01 of the Government Code in conjunction with 
section 611.002 of the Health and Safety Code. The city must withhold the information we 
marked under section 552.101 of the Government Code in conjunction with section 411.083 
of the Government Code. Except for the information that must be released pursuant to 
section 4 l l. l 92(b ), the city must withhold the information we marked under section 552.101 
of the Government Code in conjunction with section 411.192 of the Government Code. If 
the personal information we marked pertains to currently licensed peace officers and the 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481, 480 (1987), 4 70 (1987). 
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officers elect to restrict access to their information in accordance with section 552.l 175(b), 
the city must withhold the information we marked under section 552.1175. The city must 
withhold the e-mail address we marked under section 552.137 of the Government Code, 
unless the owner of the e-mail address affirmatively consented to its release. The city must 
release the remaining information to this requestor. 3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Neal Falgoust 
Assistant Attorney General 
Open Records Division 

NF/bhf 

Ref: ID# 546916 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

3We note the requestor has a right of access to some of the information at issue. See Gov't Code 
§ 552.023(a), (b) (individual has special right of access to information that relates to herself and is protected 
by laws intended to protect his privacy interests, and governmental body may not deny access on ground that 
information is considered confidential by privacy principles); Open Records Decision No. 481 at 4 (privacy 
theories not implicated when individual requests information concerning herself). 

Generally, ifthe city receives another request for this same information from a different requestor, the city must 
seek another ruling from this office. 

I a _&fat 14WX4M$\ .. 1Qi1JIUJU41kiJMJWt .Jl&Ufab& . U£J Z:::L& E&C 

. . 
Md! 


