
January 22, 2016 

Ms. Maria Gonzalez 
City Secretary 
City of Missouri City 
1522 Texas Parkway 
Missouri City, Texas 77489 

Dear Ms. Gonzalez: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

OR2016-01674 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 595059. 

The Missouri City Police Department (the "department") received a request for all records 
pertaining to the pre-employment of the requestor. You state you will release some 
information to the requestor. You claim the submitted information is excepted from 
disclosure under sections 552.101 and 552.122 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code§ 552.101. Section 552.101 encompasses the federal Fair Credit Reporting Act 
(the "FCRA"), 15 U.S.C. §§ 1681 et seq. Section 1681b of the FCRA permits a consumer 
reporting agency to furnish a consumer report to a person the consumer reporting agency has 
reason to believe intends to use the information for employment purposes. Id. 
§ 1681 b( a)(3 )(B). A "consumer report" is any communication of information by a consumer 
agency bearing on a person's credit worthiness, credit standing, character, or personal 
characteristics, and includes a criminal history report. Id.§ 1681a(d) (defining "consumer 
report"); see www .ftc.gov/bcp/conline/pubs/buspubs/credempl.shtm (discussing Federal 
Trade Commission position that "consumer report" includes criminal histories). 
Section 1681 b further provides"[ a] person shall not use or obtain a consumer report for any 
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purpose unless ... the consumer report is obtained for a purpose for which the consumer 
report is authorized to be furnished under this section; and ... the purpose is certified in 
accordance with section 1681 e of this title by a prospective user of the report through a 
general or specific certification." Id. § 1681b(f). Section 1681e provides for the 
maintenance of procedures by consumer reporting agencies under which prospective users 
of consumer reports must identify themselves, certify the purposes for which they seek 
information, and certify that the information will be used for no other purpose. Id. 
§ 1681e(a); see Open Records Decision No. 373 at 2 (1983) (federal law strictly limits 
distribution of consumer credit reports by credit reporting agencies). Exhibit C is a consumer 
report a consumer agency furnished to the department for purposes of section 1681 b of the 
FCRA. The FCRA does not permit the disclosure of information in a consumer report for 
the purpose of responding to a request for information under the Act. Therefore, the 
department must withhold Exhibit C under section 552.101 of the Government Code in 
conjunction with the FCRA. 

Section 552.101 also encompasses information protected by chapter 411 of the Government 
Code, which makes confidential criminal history record information ("CHRl") generated by 
the National Crime Information Center or by the Texas Crime Information Center. See Gov' t 
Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release 
of CHRl that states obtain from the federal government or other states. Open Records 
Decision No. 565 (1990). The federal regulations allow each state to follow its individual 
laws with respect to the CHRl it generates. See id. Section 411.083 of the Government 
Code deems confidential CHRl that the Department of Public Safety ("DPS") maintains, 
except that DPS may disseminate this information as provided in chapter 411, subchapter E-1 
or subchapter F of the Government Code. See Gov't Code § 411.083. 
Sections 411.083(b)(l) and 411.089(a) authorize a criminal justice agency to obtain CHRl; 
however, a criminal justice agency may not release CHRl except to another criminal justice 
agency for a criminal justice purpose. Id. § 411.089(b)(l). Other entities specified in 
chapter 411 of the Government Code are entitled to obtain CHRl from DPS or another 
criminal justice agency; however, those entities may not release CHRl except as provided 
by chapter 411. See generally id. § § 411.090-.127. Thus, any CHRl obtained from DPS or 
any other criminal justice agency must be withheld under section 552.101 in conjunction 
with chapter 411, subchapter F of the Government Code. We note section 411.083 does not 
apply to active warrant information or other information relating to one's current 
involvement with the criminal justice system. See id. § 411.081 (b) (police department 
allowed to disclose information pertaining to person's current involvement in the criminal 
justice system). Further, CHRl does not include driving record information. 
See id. § 411.082(2)(B). Upon review, we find some of the remaining information, which 
we marked, consists of CHRl that is confidential under section 411.083. Thus, the 
department must withhold the information we marked under section 552.101 in conjunction 
with section 411.083 of the Government Code. However, the remaining information does 
not constitute confidential CHRl; thus, the department may not withhold the remaining 
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information under section 552.101 of the Government Code m conjunction with 
section 411.083 of the Government Code. 

Section 552.101 of the Government Code also encompasses section 411.192 of the 
Government Code, which governs the release ofinformation maintained by DPS concerning 
the licensure of an individual to carry a concealed handgun. Section 411.192 provides, in 
part: 

(a) [DPS] shall disclose to a criminal justice agency information contained 
in its files and records regarding whether a named individual or any 
individual named in a specified list is licensed under this subchapter. 
Information on an individual subject to disclosure under this section includes 
the individual's name, date of birth, gender, race, zip code, telephone 
number, e-mail address, and Internet website address. Except as otherwise 
provided by this section and by Section 411.193, all other records maintained 
under this subchapter are confidential and are not subject to mandatory 
disclosure under the open records law, Chapter 552. 

(b) An applicant or license holder may be furnished a copy of disclosable 
records regarding the applicant or license holder on request and the payment 
of a reasonable fee. 

Id. § 41 l .192(a)-(b). We marked information that is related to concealed handgun licenses. 
In this instance, the requestor is neither the license holder nor a criminal justice agency. 
Therefore, the department must withhold the information we marked under section 552.101 
of the Government Code in conjunction with section 411.192 of the Government Code. 

Section 552.101 of the Government Code also encompasses article 62.005(b) of the Code 
of Criminal Procedure. Article 62.051 of the Code of Criminal Procedure requires a sex 
offender registrant to provide the following information for the Texas Department of Public 
Safety sex offender registration database: the person's full name; date of birth; sex; race; 
height; weight; eye color; hair color; social security number; driver's license number; shoe 
size; home address; each alias; home, work, or cellular telephone number; a recent color 
photograph, or if possible, an electronic image of the person; a complete set of fingerprints; 
the type of offense the person was convicted of; the age of the victim; the date of conviction; 
the punishment received; an indication as to whether the person is discharged, paroled, or 
released on juvenile probation, community supervision, or mandatory supervision; an 
indication of each license, as defined by article 62.005(g), that is held or sought by the 
person; an indication as to whether the person is or will be employed, carrying on a vocation, 
or a student at a particular public or private institution of higher education in this state or 
another state, and the name and address of that institution; the identification of any online 
identifier established or used by the person; and any other information required by the 
department. See Crim. Proc. Code art. 62.05l(c). This information is public information 
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with the exception of the person' s social security number; driver' s license number; home, 
work, or cellular telephone number; the identification of any online identifier established or 
used by the person; all information required by the Texas Department of Public Safety 
outside of the enumerated categories of information including any information regarding an 
employer' s name, address, or telephone number; and any information that would identify the 
victim of the offense for which the person is subject to registration. See id. art. 62.005(b). 
Thus, the department must withhold or release the information subject to article 62.005 of 
the Code of Criminal Procedure, which we marked, in accordance with article 62.005(b ). 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that ( 1) contains highly intimate or embarrassing facts , 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation . Id. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). This office has also found personal financial information not relating to a 
financial transaction between an individual and a governmental body is generally highly 
intimate or embarrassing. See Open Records Decision Nos. 600 (1992) (personal financial 
information includes choice of particular insurance carrier), 523 ( 1989) (common-law 
privacy protects credit reports, financial statements, and other personal financial 
information), 373 (1983) (sources of income not related to financial transaction between 
individual and governmental body protected under common-law privacy). 

Further, under the common-law right of privacy, an individual has a right to be free from the 
publicizing of private affairs in which the public has no legitimate concern. Indus. 
Found., 540 S.W.2d at 682. In considering whether a public citizen's date of birth is private, 
the Third Court of Appeals looked to the supreme court' s rationale in Texas Comptroller of 
Public Accounts v. Attorney General ofTexas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City 
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin 
May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public employees' 
dates of birth are private under section 552.102 of the Government Code because the 
employees' privacy interest substantially outweighed the negligible public interest in 
disclosure. 1 Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the 
court of appeals concluded the privacy rights of public employees apply equally to public 
citizens, and thus, public citizens' dates of birth are also protected by common-law privacy 
pursuant to section 552.101. City of Dallas, 2015 WL 3394061 , at *3 . We note the 
common-law right to privacy is a personal right that "terminates upon the death of the person 

1 Section 552. l 02(a) excepts from disclosure "information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov 't Code § 552.102(a). 
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whose privacy is invaded." Moore v. Charles B. Pierce Film Enters., Inc., 589 
S.W.2d 489, 491 (Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); see also Justice v. 
Belo Broadcasting Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) ("action for invasion of 
privacy can be maintained only by a living individual whose privacy is invaded" (quoting 
RESTATEMENT (SECOND) OF TORTS§ 6521 (1977))); Attorney General Opinions JM-229 
(1984) ("the right of privacy lapses upon death"), H-917 (1976) ("We are ... of the opinion 
that the Texas courts would follow the almost uniform rule of other jurisdictions that the 
right of privacy lapses upon death."); Open Records Decision No. 272 (1981) ("the right of 
privacy is personal and lapses upon death"). Thus, information pertaining solely to a 
deceased individual may not be withheld under section 552.101 of the Government Code in 
conjunction with common-law privacy. We also note the requestor is one of the individuals 
whose privacy interests are implicated. As such, this requestor has a special right of access 
to his own information under section 552.023 of the Government Code that would otherwise 
be withheld to protect his privacy. See Gov't Code§ 552.023 (person or person's authorized 
representative has special right of access to records that contain information relating to the 
person that are protected from public disclosure by laws intended to protect that person's 
privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy theories not 
implicated when individual requests information concerning himself). Thus, the department 
may not withhold the requestor' s information from him. 

Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Accordingly, the department must 
withhold the information we marked under section 552.101 of the Government Code in 
conjunction with common-law privacy. Further, with the exception of the date of birth 
belonging to the requestor, the department must withhold all living public citizens' dates of 
birth under section 552.101 of the Government Code in conjunction with common-law 
pnvacy. 

Section 552.122 of the Government Code excepts from public disclosure "[a] test item 
developed by a ... governmental body[.]" Gov't Code§ 552.122(b). In Open Records 
Decision No. 626 (1994), this office determined the term "test item" in section 552.122 
includes "any standard means by which an individual's or group's knowledge or ability in 
a particular area is evaluated," but does not encompass evaluations of an employee's overall 
job performance or suitability. ORD 626 at 6. The question of whether specific information 
falls within the scope of section 552.122(b) must be determined on a case-by-case basis. Id. 
Traditionally, this office has applied section 552.122 where release of "test items" might 
compromise the effectiveness of future examinations. Id. at 4-5; see also Open Records 
Decision No. 118 (1976). 

You seek to withhold Exhibit D under section 552.122 of the Government Code. You state 
the information at issue contains interview questions and answers that test the knowledge and 
abilities of applicants related to the position of a police officer with the department. Further, 
you state the department uses the same or similar questions in its selection of applicants for 
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similar positions, and, therefore, release of the information at issue would compromise future 
exams. Based on your representations and our review, we agree Exhibit D constitutes "test 
items" under section 552.122(b) of the Government Code. Therefore, the department may 
withhold Exhibit D under section 552.122(b) of the Government Code. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release.2 See Gov't Code§ 552.130(a). We note the requestor has a 
right of access to his own motor vehicle record information pursuant to section 552.023 of 
the Government Code. See id. § 552.023(a); ORD 481at4. However, the department must 
withhold the remaining motor vehicle record information, which we have marked, under 
section 552.130 of the Government Code. 

In summary, the department must withhold Exhibit C under section 552.101 of the 
Government Code in conjunction with the FCRA. The department must withhold the 
information we marked under section 552.101 in conjunction with section 411.083 of the 
Government Code. The department must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with section 411.192 of the 
Government Code. The department must withhold or release the information subject to 
article 62.005 of the Code of Criminal Procedure, which we marked, in accordance with 
article 62.005(b ). The department must withhold the information we marked, and, with the 
exception of the date of birth belonging to the requestor, all living public citizens' dates of 
birth under section 552.101 of the Government Code in conjunction with common-law 
privacy. The department may withhold Exhibit D under section 552.122(b) of the 
Government Code. The department must withhold the motor vehicle record information we 
have marked under section 552.130 of the Government Code. The department must release 
the remaining information.3 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. 

3We note the information being released contains private information to which the requestor has a right 
of access. See Gov't Code § 552.023(a). If the department receives another request for this particular 
information from a different requestor, then the department should again seek a decision from this office. 
Additionally, we note the remaining information contains social security numbers; however, some of the social 
security numbers belong to deceased individuals. Although section 552.147(b) of the Government Code 
authorizes a governmental body to redact a living person's social security number from public release without 
the necessity ofrequesting a decision from this office under the Act, this section does not apply to the social 
security number of a deceased individual. Id§ 552.l 47(b ). Therefore, the department may only withhold the 
social security numbers of living individuals within the remaining information under section 552.14 7 of the 
Government Code. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Ellen Wehking 
Assistant Attorney General 
Open Records Division 

EW/akg 

Ref: ID# 595059 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


