
February 12, 2016 

Ms. Leticia Brysch 
Deputy City Clerk 
City of Baytown 
P.O. Box 424 
Baytown, Texas 77522-0424 

Dear Ms. Brysch: 

KEN PAXTON 
ATTORN EY GENE RAL O F TEXAS 

OR2016-03540 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 598102 (Baytown PIR# 5607) 

The City of Baytown (the "city") received a request for all e-mails, faxes, text messages, or 
certified letters to or from seven named individuals or any other interested party concerning 
a named city employee and the ownership of a specified bird. You claim portions of the 
submitted information are excepted from disclosure under sections 552.101, 552.117, 
and 552.137 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. The city raises section 552.101 in conjunction with the Health 
Insurance Portability and Accountability Act of 1996 ("HIP AA") for some of the submitted 
information. At the direction of Congress, the Secretary of Health and Human Services 
("HHS") promulgated regulations setting privacy standards for medical records, which HHS 
issued as the Federal Standards for Privacy oflndividually Identifiable Health Information. 
See HIP AA, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards 
for Privacy of Individually Identifiable Health Information, 45 C.F .R. Pts. 160, 164 
("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). These standards 
govern the releasability of protected health information by a covered entity. See 45 C.F.R. 
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pts. 160, 164. Under these standards, a covered entity may not use or disclose protected 
health information, except as provided by parts 160 and 164 of the Code of Federal 
Regulations. Id. § 164.502(a). 

This office has addressed the interplay of the Privacy Rule and the Act. See Open Records 
Decision No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code 
of Federal Regulations provides a covered entity may use or disclose protected health 
information to the extent such use or disclosure is required by law and the use or disclosure 
complies with and is limited to the relevant requirements of such law. See 45 C.F.R. 
§ 164.512(a)(l). We further noted the Act "is a mandate in Texas law that compels 
Texas governmental bodies to disclose information to the public." See ORD 681 at 8; 
see also Gov't Code§§ 552.002, .003, .021. We therefore held the disclosures under the Act 
come within section 164.512( a). Consequently, the Privacy Rule does not make information 
confidential for the purpose of section 552.101 of the Government Code. See Abbott v Tex. 
Dep 't of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.- Austin 2006, 
no pet.); ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, 
statutory confidentiality requires express language making information confidential). 
Because the Privacy Rule does not make confidential information that is subject to disclosure 
under the Act, the city may not withhold the information it marked on that basis. 

Section 552.101 of the Government Code encompasses the doctrine of common-law privacy, 
which protects information that is (1) highly intimate or embarrassing, the publication of 
which would be highly objectionable to a reasonable person, and (2) not of legitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be satisfied. Id. at 681-82. Types of information considered highly intimate or 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. 
Id. at 683 . Additionally, this office has concluded some kinds of medical information are 
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). 
However, this office has noted the public has a legitimate interest in information that relates 
to public employees and their conduct in the workplace. See, e.g., Open Records Decision 
Nos. 562 at 10 (1990) (personnel file information does not involve most intimate aspects of 
human affairs but in fact touches on matters oflegitimate public concern), 4 70 at 4 (1987) 
(job performance does not generally constitute public employee' s private affairs), 444 
at 3 (1986) (public has obvious interest in information concerning qualifications and 
performance of government employees), 405 at 2 (1983) (manner in which public 
employee' s job was performed cannot be said to be of minimal public interest). Upon 
review, we find the city has failed to demonstrate the information it marked is highly intimate 
or embarrassing and of no legitimate public interest. Accordingly, the city may not withhold 
the information it marked under section 552.101 on the basis of common-law privacy. 

Section 552.1l7(a)(l) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, social security numbers, emergency contact information, and family 



Ms. Leticia Brysch - Page 3 

member information of current or former officials or employees of a governmental body who 
request this information be kept confidential under section 552.024 of the Government 
Code. 1 See Gov't Code § 552. l l 7(a); Open Records Decision No. 622 (1994). 
Section 552.117 also encompasses a personal cellular telephone number, provided a 
governmental body does not pay for the cellular telephone service. See Open Records 
Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers 
paid for by governmental body and intended for official use). Whether a particular piece of 
information is protected by section 552.117(a)(l) must be determined at the time the request 
for it is made. See Open Records Decision No. 530 at 5 (1989). Thus, information may only 
be withheld under section 5 52.117 (a)( 1) on behalf of a current or former employee who made 
a request for confidentiality under section 552.024 prior to the date of the governmental 
body's receipt of the request for the information. You state the employee at issue made a 
request for confidentiality under section 552.024. Accordingly, we find the city must 
withhold the information it marked under section 552.117(a)(l); however, the cellular 
telephone number it marked may not be withheld if a governmental body pays for the cellular 
telephone service. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). Gov't Code§ 552.137(a)-(c). 
The e-mail addresses at issue are not of the type specifically excluded by section 552.137( c ). 
Accordingly, the city must withhold the e-mail addresses it marked and the additional e-mail 
address we have marked under section 552.137, unless the owners of the e-mail addresses 
affirmatively consent to their release. 

In summary, the city must withhold the information it marked under section 552.l 17(a)(l) 
of the Government Code; however, the cellular telephone number it marked may not be 
withheld if a governmental body pays for the cellular telephone service. The city must 
withhold the e-mail addresses it marked and the additional e-mail address we have marked 
under section 552.137 of the Government Code, unless the owners of the e-mail addresses 
affirmatively consent to their release. The remaining information must be released. 2 

1Although you raise section 552.117(a)(2) of the Government Code as an exception to disclosure of 
this information, we note section 552.1 l 7(a)(I) is the proper exception to raise when seeking to withhold 
information that is not related to a peace officer. See Gov't Code § 552.117(a)(2). 

2We note the requestor has aright of access to his own e-mail address in the information being released 
pursuant to section 552.137(b) of the Government Code. See Gov't Code§ 552. l 37(b) (personal e-mail address 
of member of public may be disclosed if owner of address affirmatively consents to its disclosure). 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http ://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Cole Hutchison 
Assistant Attorney General 
Open Records Division 

CH/bhf 

Ref: ID# 598102 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


