
February 18, 2016 

Ms. Lori J. Kaspar 
County Attorney 
Hood County 
1200 West Pearl Street 
Granbury, Texas 76048 

Dear Ms. Kaspar: 

KEN PAXTON 
ATT ORNEY G EN ERA L OF TEXA S 

OR2016-03904 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 603 131. 

Hood County (the "county") received ten requests from nine different requestors for ( 1) every 
e-mail sent or received by a named individual during a specified time frame with a subject 
line containing a specified phrase; and (2) every e-mail sent between two named individuals 
during a specified time frame. You state the county does not have information responsive 
to the portion of the request seeking every e-mail sent or received by a named individual with 
a subject line containing a specified phrase.1 You state the county will release some of the 
responsive information. You claim some of the submitted information is excepted from 
disclosure under sections 552.101, 552.111, and 552.117 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. See Gov't 
Code§ 552.304 (interested party may submit comments stating why information should or 
should not be released). 

1The Act does not require a governmental body to release information that did not exist when a request 
for information was received or to prepare new information in response to a request. See Econ. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open 
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. You raise section 552.101 in conjunction with the Health Insurance Portability 
and Accountability Act of 1996 ("HIPAA") for some of the submitted information. At the 
direction of Congress, the Secretary of Health and Human Services ("HHS") promulgated 
regulations setting privacy standards for medical records, which HHS issued as the Federal 
Standards for Privacy of Individually Identifiable Health Information. See 42 U.S.C. 
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of 
Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see 
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability 
of protected health information by a covered entity. See 45 C.F .R. pts. 160, 164. Under these 
standards, a covered entity may not use or disclose protected health information, excepted 
as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 
§ 164.502(a). 

This office addressed the interplay of the Privacy Rule and the Act. Open Records Decision 
No. 681 (2004). In Open Records Decision No. 681, we noted section 164.512 of title 45 of 
the Code of Federal Regulations provides a covered entity may use or disclose protected 
health information to the extent such use or disclosure is required by law and the use or 
disclosure complies with and is limited to the relevant requirements of such law. Id.; see 45 
C.F.R. § 164.512(a)(l). We further noted the Act "is a mandate in Texas law that compels 
Texas governmental bodies to disclose information to the public." ORD 681at8; see also 
Gov' t Code§§ 552.002, .003, .021 . Therefore, we held the disclosures under the Act come 
within section 164.512(a). Consequently, the Privacy Rule does not make information 
confidential for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. 
Dep 't of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.- Austin 2006, 
no pet.); ORD 681 at 9; see also Open Records Decision No. 478 at 2 (1987) (statutory 
confidentiality requires express language making information confidential). Because the 
Privacy Rule does not make confidential information that is subject to disclosure under the 
Act, the county may not withhold any portion of the information at issue under 
section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses the Americans with Disabilities 
Act("ADA"). See 42 U.S.C. §§ 12101 et seq. Title I of the ADA requires information about 
the medical conditions and medical histories of applicants or employees be ( 1) collected and 
maintained on separate forms, (2) kept in separate medical files, and (3) treated as a 
confidential medical record. 29 C.F.R. § 1630.14(c). An employer's medical examination 
or inquiry into the ability of an employee to perform job-related functions is to be treated as 
a confidential medical record. Id.; see also Open Records Decision No. 641 (1996). The 
federal Equal Employment Opportunity Commission (the "EEOC") has determined medical 
information for purposes of the ADA includes "specific information about an individual 's 
disability and related functional limitations, as well as general statements that an individual 
has a disability or that an ADA reasonable accommodation has been provided for a particular 



Ms. Lori J. Kaspar - Page 3 

individual." See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to Barry Kearney, 
Associate General Counsel, National Labor Relations Board, 3 (Oct. 1, 1997). Federal 
regulations define "disability" for the purposes of the ADA as (1) a physical or mental 
impairment that substantially limits one or more of the major life activities of the 
individual; (2) a record of such an impairment; or (3) being regarded as having such an 
impairment. 29 C.F .R. § 1630.2(g). The regulations further provide that physical or mental 
impairment means: (1) any physiological disorder, or condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of the following body systems: neurological, 
musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, 
reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) any 
mental or psychological disorder, such as mental retardation, organic brain syndrome, 
emotional or mental illness, and specific learning disabilities. See id. § 1630.2(h). Upon 
review, we find the ADA is not applicable to any of the information at issue. Thus, the 
county may not withhold any of the information at issue under section 552.101 of the 
Government Code in conjunction with the ADA. 

You state the county will redact information protected by section 552.117(a) of the 
Government Code pursuant to section 552.024 of the Government Code.2 
Section 552.117(a)(l) excepts from disclosure the home address and telephone number, 
emergency contact information, social security number, and family member information of 
current or former employees or officials of a governmental body who request this 
information be kept confidential under section 552.024 of the Government Code. See Gov't 
Code § 552.117(a)(l). Whether a particular item of information is protected by 
section 552.1l7(a)(l) must be determined at the time of the governmental body's receipt of 
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus, 
information may be withheld under section 552. ll 7(a)(l) only on behalf of a current or 
former employee or official who made a request for confidentiality under section 552.024 
prior to the date of the governmental body's receipt of the request for the information. 
Section 552.117 is also applicable to personal cellular telephone numbers, provided the 
cellular telephone service is not paid for by a governmental body. See Open Records 
Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers 
paid for by governmental body and intended for official use). Therefore, to the extent the 
individuals whose information is at issue timely requested confidentiality under 
section 552.024 of the Government Code, the county must withhold the information we have 
marked under section 552.117(a)(l) of the Government Code; however, the county may not 
withhold the cellular telephone number we have marked if the cellular telephone service was 
paid for by a governmental body. Conversely, to the extent the individuals whose 
information is at issue did not timely request confidentiality under section 552.024, the 

2Section 552.024( c )(2) of the Government Code authorizes a governmental body to redact information 
protected by section 552. l l 7(a)(l) of the Government Code without the necessity ofrequesting a decision under 
the Act if the current or former employee or official to whom the information pertains timely chooses not to 
allow public access to the information. See Gov't Code§ 552.024. 
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county may not withhold the information we have marked under section 552.117(a)(l) of the 
Government Code. Further, we find you have failed to establish section 552.117 is 
applicable to any of the remaining information. Thus, the county may not withhold any of 
the remaining information under section 552.117. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. This office has found personal financial information not relating to 
a financial transaction between an individual and a governmental body is excepted from 
required public disclosure under common-law privacy. See Open Records Decision Nos. 600 
(1992) (designation of beneficiary of employee's retirement benefits, direct deposit 
authorization, and forms allowing employee to allocate pretax compensation to group 
insurance, health care or dependent care), 545 (1990) (deferred compensation information, 
participation in voluntary investment program, election of optional insurance coverage, 
mortgage payments, assets, bills, and credit history), 523 (1989) (common-law privacy 
protects credit reports, financial statements, and other personal financial information). 
However, there is a legitimate public interest in the essential facts about a financial 
transaction between an individual and a governmental body. See ORDs 600 at 9 
(information revealing employee participates in group insurance plan funded partly or wholly 
by governmental body is not excepted from disclosure), 545 (financial information pertaining 
to receipt of funds from governmental body or debts owed to governmental body not 
protected by common-law privacy). Additionally, this office has concluded some kinds of 
medical information are generally highly intimate or embarrassing. See Open Records 
Decision No. 455 (1987). Upon review, we find the information we have marked meets the 
standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the 
county must withhold the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. However, we find none of the 
remaining information is highly intimate or embarrassing and of no legitimate public interest. 
Therefore, the county may not withhold any of the remaining information under 
section 552.101 of the Government Code on this basis. 

Section 552.111 of the Government Code excepts from disclosure "[ a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" Gov' t Code § 552.111. This exception encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 



Ms. Lori J. Kaspar - Page 5 

of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, writ refd n.r.e.); 
Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, we determined section 552.111 excepts from disclosure 
only those internal communications that consist of advice, recommendations, opinions, and 
other material reflecting the policymaking processes of the governmental body. See 
ORD 615 at 5. A governmental body's policymaking functions do not encompass routine 
internal administrative or personnel matters, and disclosure of information about such 
matters will not inhibit free discussion of policy issues among agency personnel. Id.; see 
also City of Garland v. Dallas Morning News, 22 S.W.3d 351, 364 (Tex. 2000) 
(section 552.111 not applicable to personnel-related communications that did not involve 
policymaking). A governmental body's policymaking functions include administrative and 
personnel matters of broad scope that affect the governmental body's policy mission. See 
Open Records Decision No. 631 at 3 (1995). Further, section 552.111 does not protect facts 
and written observations of facts and events severable from advice, opinions, and 
recommendations. Arlington lndep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152, 157 
(Tex. App.-Austin 2001, no pet.); see ORD 615 at 5. But if factual information is so 
inextricably intertwined with material involving advice, opinion, or recommendation as to 
make severance of the factual data impractical, section 552.111 protects the factual 
information. See Open Records Decision No. 313 at 3 (1982). 

We understand you to assert the information you have marked consists of advice, opinions, 
and recommendations relating to the county's policymaking. Upon review, we find the 
county may withhold some of the information at issue, which we have marked, under 
section 552.111. However, we find the remaining information at issue consists of either 
general administrative information that does not relate to policymaking or information that 
is purely factual in nature. Thus, we find you have failed to demonstrate the remaining 
information at issue is excepted under section 552.111. Accordingly, the county may not 
withhold the remaining information at issue under section 552.111 of the Government Code. 

We note some of the remaining information is subject to section 552.136 of the Government 
Code.3 Section 552.136 of the Government Code states "Notwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential." Gov't 
Code§ 552.136(b); see id.§ 552.136(a) (defining "access device"). Upon review, we find 
the county must withhold the information we have marked under section 552.136 of the 
Government Code. 

3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481(1987),480 (1987), 470 
(1987). 
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Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). We 
note section 552.137(c) provides section 552.137(a) does not apply to an e-mail address 
provided to a governmental body by a person who has or seeks a contractual relationship 
with the governmental body or by the contractor's agent, or to an institutional e-mail address, 
an Internet website address, the general e-mail address of a business, or an e-mail address a 
governmental entity maintains for one of its officials or employees. Id. § 552.137( c ). The 
e-mail addresses we have marked are not of a type excluded by subsection ( c ). Therefore, 
the county must withhold the personal e-mail addresses we have marked under 
section 552.137 of the Government Code, unless the owners affirmatively consent to their 
public disclosure. 

Some of the remaining information may be protected by copyright. A custodian of public 
records must comply with the copyright law and is not required to furnish copies of records 
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body 
must allow inspection of copyrighted materials unless an exception applies to the 
information. Id. ; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, to the extent the individuals whose information is at issue timely requested 
confidentiality under section 552.024 of the Government Code, the county must withhold the 
information we have marked under section 5 52.11 7 (a)( 1) of the Government Code; however, 
the county may not withhold the cellular telephone number we have marked if the cellular 
telephone service was paid for by a governmental body. If the individuals did not timely 
request confidentiality under section 552.024, then the county may not withhold their 
information under section 552.117. The county must withhold the information we have 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. The county may withhold the information we have marked under section 552.111 
of the Government Code. The county must withhold the information we have marked under 
section 552.136 of the Government Code. The county must withhold the personal e-mail 
addresses we have marked under section 552.137 of the Government Code, unless the 
owners affirmatively consent to their public disclosure. The remaining information must be 
released; however, any information subject to copyright may only be released in accordance 
with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 
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