
KEN PAXTON 
ATTORNEY GENERAL OJ' TE XAS 

March 1, 2016 

Mr. Byron L. Brown 
Counsel for the City of Fulshear 
Randle Law Office LTD., L.L.P. 
820 Gessner, Suite 1570 
Houston, Texas 77024-4494 

Dear Mr. Brown: 

OR2016-04922 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 600218. 

The Fulshear Police Department (the "department"), which you represent, received a request 
for the personnel file of a named officer. 1 You state you will release some information 
previously released in accordance with section 552.232 of the Government Code. See Gov't 
Code § 552.232 (prescribing procedures for response to repetitious or redundant request for 
information). You state you will redact information under Open Records Decision Nos. 670 

1 You state the department sought and received clarification of the request for information. See Gov't 
Code § 552.222(b) (stating if information requested is unclear to governmental body or if large amount of 
information has been requested, governmental body may ask requestor to clarify or narrow request, but may 
not inquire into purpose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380 
(Tex. 2010) (holding when governmental entity, acting in good faith, requests clarification of unclear or 
overbroad request for public information, ten-business-day period to request attorney general opinion is 
measured from date request is clarified or narrowed). 
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(2001 )2 and 684 (2009). 3 You claim the submitted information is excepted from disclosure 
under sections 552.101, 552.102, and 552.117 of the Government Code.4 We have 
considered the exceptions you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes, 
section 1703.306 of the Occupations Code, which provides the following: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

( 1) the examinee or any other person specifically designated m 
writing by the examinee; 

(2) the person that requested the examination; 

(3) a member, or the member's agent, of a governmental agency that 
licenses a polygraph examiner or supervises or controls a polygraph 
examiner's activities; 

(4) another polygraph examiner in private consultation; or 

(5) any other person required by due process oflaw. 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires information from a polygraph examination 
under this section shall maintain the confidentiality of the information. 

20pen Records Decision No. 670 authorizes all governmental bodies to withhold the current and 
former home addresses and telephone numbers, personal cellular telephone and pager numbers, social security 
numbers, and family member information of peace officers under section 552. l l 7(a)(2) of the Government 
Code without the necessity ofrequesting an attorney general decision. ORD 670 at 6. 

30pen Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold certain categories of information without the necessity of requesting an attorney general 
opinion. 

4Although you raise section 552.1175 of the Government Code, we note section 552.117 of the 
Government Code is the proper exception to raise for information the department holds in an employment 
capacity. See Gov't Code§§ 552.117, .1175. 
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( c) A polygraph examiner to whom information acquired from a polygraph 
examination is disclosed under Subsection (a)( 4) may not disclose the 
information except as provided by this section. 

Occ. Code§ 1703.306. Upon review, we find the information labeled Fulshear 11 through 
Fulshear 14 constitutes information acquired from a polygraph that is confidential under 
section 1703.306. It does not appear the requestor falls into any of the categories of 
individuals who are authorized to receive the polygraph information under 
section 1 703 .3 06( a). Accordingly, the department must withhold the polygraph information 
under section 552.101 of the Government Code in conjunction with section 1703.306 of the 
Occupations Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
(the "MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. Section 159.002 of the MPA provides, in part, as follows: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004. This office has 
concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Some of the information at issue consists 
of a report of the results of a drug test. We note section 159.001 of the MPA defines 
"patient" as "a person who, to receive medical care, consults with or is seen by a physician." 
Occ. Code§ 159.001(3). Because the individual at issue in the report did not receive medical 
care in the administration of the drug test, this individual is not a patient for purposes of 
section 159.002. Upon review, we agree the information marked as Fulshear 16 through 
Fulshear 3 6 constitutes records of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that was created or is maintained by a physician. Accordingly, the department 
must withhold this information under section 552.l 01 of the Government Code in 
conjunction with the MPA. However, we find none of the remaining information is subject 
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to the MPA and none of it may be withheld under section 552.101 of the Government Code 
on this basis. 

Section 552.101 of the Government Code also encompasses section 1701.454 of 
the Occupations Code. Section 1701.454 governs the public availability of information 
submitted to the Texas Commission on Law Enforcement ("TCOLE") under subchapter J 
of chapter 1701 of the Occupations Code. Section 1701.454 provides as follows: 

(a) All information submitted to the [TCOLE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 
incidents of excessive force or violations of the law other than traffic 
offenses. 

(b) Except as provided by this subchapter, a [TCOLE] member or other 
person may not release information submitted under this subchapter. 

Id § 1701.454. The information labeled as Fulshear 3 7 includes an F-5 form submitted to 
TCOLE pursuant to subchapter J of chapter 1701 of the Occupations Code. This information 
does not reflect the officer at issue resigned or was terminated due to substantiated incidents 
of excessive force or violations of the law other than traffic offenses. Therefore, the 
department must withhold the information at issue under section 552.101 in conjunction with 
section 1701.454 of the Occupations Code.5 

As noted above, you state you will withhold information subject to section 552.117(a)(2) of 
the Government Code pursuant to Open Records Decision No. 670. Section 552.117( a)(2) 
excepts from disclosure the home address, home telephone number, emergency contact 
information, social security number, and family member information of a peace officer, 
regardless of whether the peace officer complies with section 552.024 or 552.1175 of the 
Government Code. Gov't Code § 552.117(a)(2). Section 552.117(a)(2) applies to peace 
officers as defined by article 2.12 of the Code of Criminal Procedure. You state the officer 
at issue is a licensed police officer. Accordingly, the department must withhold the 
information you have marked, and the audio recording in its entirety, under 
section 552.117(a)(2) of the Government Code.6 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 

5 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 

6As our ruling is dispositive, we need not address any remaining arguments against disclosure of this 
information. 
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S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. This office has concluded some kinds of medical information are 
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). 
Furthermore, this office has found personal financial information not relating to a financial 
transaction between an individual and a governmental body is excepted from required public 
disclosure under common-law privacy. See Open Records Decision Nos. 523 (1989) 
(common-law privacy protects credit reports, financial statements, and other personal 
financial information), 373 (1983) (sources of income not related to financial transaction 
between individual and governmental body protected under common-law privacy). 
Moreover, this office has noted the public has a legitimate interest in information that relates 
to public employees and their conduct in the workplace. See, e.g., Open Records Decision 
Nos. 562 at 10 ( 1990) (personnel file information does not involve most intimate aspects of 
human affairs but in fact touches on matters oflegitimate public concern), 470 at 4 (1987) 
Gob performance does not generally constitute public employee's private affairs), 444 at 3 
( 1986) (public has obvious interest in information concerning qualifications and performance 
of government employees), 405 at 2 (1983) (manner in which public employee's job was 
performed cannot be said to be of minimal public interest), 329 (1982) (reasons for 
employee's resignation ordinarily not private). 

Upon review, we conclude the information we have marked satisfies the standard articulated 
by the Texas Supreme Court in Industrial Foundation. Thus, the department must withhold 
the information we have marked under section 552.101 in conjunction with common-law 
privacy. However, we find no portion of the remaining information at issue pertains to an 
identified individual and is highly intimate or embarrassing and not of legitimate public 
concern. Thus, the department may not withhold any portion of the remaining information 
under section 552.101 in conjunction with common-law privacy. 

You also claim the submitted information is excepted from disclosure under section 5 52.102 
of the Government Code. Section 552.102(a) excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). We understand you to assert the privacy 
analysis under section 552.102(a) is the same as the common-law privacy test under 
section 552.101 of the Government Code, which is discussed above. In Hubert v. 
Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, 
writ ref d n.r.e.), the Third Court of Appeals ruled the privacy test under section 552.102(a) 
is the same as the Industrial Foundation privacy test. However, the Texas Supreme Court 
has expressly disagreed with Hubert's interpretation of section 552.l 02(a) and held the 
privacy standard under section 552.102(a) differs from the Industrial Foundation test under 
section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex. , 354 
S.W.3d 336 (Tex. 2010). The supreme court also considered the applicability of 
section 552.102(a) and held it excepts from disclosure the dates of birth of state employees 
in the payroll database of the Texas Comptroller of Public Accounts. See id. at 348. Upon 
review, we find the department must withhold the date of birth in the submitted information 
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under section 552.102(a) of the Government Code. However, no portion of the remaining 
information is subject to section 552.102(a), and the department may not withhold any of the 
remaining information on that basis. 

In summary, the department must withhold the information marked as Fulshear 11 through 
Fulshear 14 under section 552.101 of the Government Code in conjunction with 
section 1703.306 of the Occupations Code. The department must withhold the information 
marked as Fulshear 16 through Fulshear 36 under section 552.101 of the Government Code 
in conjunction with the MP A. The department must withhold the information marked as 
Fulshear 37 under section 552.101 of the Government Code in conjunction with 
section 1701.454 of the Occupations Code. The department must withhold the information 
you have marked, as well as the audio recording in its entirety, under section 552.117(a)(2) 
of the Government Code. The department must withhold the information we have marked 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
The department must withhold the date of birth under section 552.102(a) of the Government 
Code. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

ussam1 
Assistant Attorney General 
Open Records Division 

TH/akg 

Ref: ID# 600218 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 




