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ATTORNEY GENERAL OF TEXAS

March 1, 2016

Ms. Nicole Burns

Counsel for the City of Elmendorf
Shahan Guevara Decker Arrott

201 South Lakeline Boulevard, Suite 202
Cedar Park, Texas 78613

OR2016-04937
Dear Ms. Burns:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 600222. :

The City of Elmendorf (the “city”), which you represent, received a request for (1)
information pertaining to a specified radar, tuning fork, and patrol car; (2) the city’s police
department’s arrest record covering a specified period of time; (3) a specified daily log for
a specified date, (4) specified training records, and (5) a specified citation. You state the city
has released some information. You state some of the requested information does not exist.'
You claim the submitted information is excepted from disclosure under sections 552.027
and 552.108 of the Government Code.> We have considered the exceptions you claim and
reviewed the submitted information.

'The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2(1990), 452 at 3 (1986), 362 at 2 (1983).

2Although you also raise article 39.14 of the Code of Criminal Procedure, we note article 39.14
governs the discovery of information and the testimony of witnesses in criminal proceedings. See Crim. Proc.
Code art. 39.14. Article 39.14 does not expressly make information confidential for purposes of the Act. See
Open Records Decision Nos. 658 at4 (1998) (statutory confidentiality under section 552.101 must be express,
and confidentiality requirement will not be implied from statutory structure), 478 at 2 (1987) (statutory
confidentiality requires express language making certain information confidential or stating that information
shall not be released to public); see also Open Records Decision No. 575 at 2 (1990) (explicitly stating
discovery privileges are not covered by statutory predecessor to section 552.101).
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Section 552.027 of the Government Code provides as follows:

(a) A governmental body is not required under this chapter to allow the
inspection of or to provide a copy of information in a commercial book or
publication purchased or acquired by the governmental body for research
purposes if the book or publication is commercially available to the public.

(b) Although information in a book or publication may be made available to
the public as a resource material, such as a library book, a governmental body
is not required to make a copy of the information in response to a request for
public information.

(c) A governmental body shall allow the inspection of information in a book
or publication that is made part of, incorporated into, or referred to in a rule
or policy of a governmental body.

Gov’t Code § 552.027. Section 552.027 is designed to alleviate the burden of providing
copies of commercially available books, publications, and resource materials maintained by
governmental bodies, such as telephone directories, dictionaries, encyclopedias, statutes, and
periodicals. Upon review, we find you have failed to demonstrate the information you have
marked came from the type of commercial book or publication purchased or acquired by a
governmental body for research purposes as contemplated by section 552.027. See id.
§ 552.027(a). Therefore, this information is not subject to section 552.027 and must be
released unless it falls within an exception to disclosure. Id. §§ 552.006, .021, .301, .302.

Section 552.108(a)(1) excepts from disclosure “[ijnformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime
... 1if: (1) release of the information would interfere with the detection, investigation, or
prosecution of crime[.]” Id. § 552.108(a)(1). Generally, a governmental body claiming
section 552.108(a)(1) must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). The information at issue consists of
administrative records. We note section 552.108 is generally not applicable to purely
administrative records that do not involve the investigation or prosecution of crime. See City
of Fort Worthv. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002, no pet.). The city states,
however, the information at issue relates to a pending criminal prosecution. Based upon this
representation, we conclude the release of the information you have marked would interfere
with the detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co.
v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court
delineates law enforcement interests that are present in active cases), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) of the Government Code
is applicable to the information you have marked and the city may withhold it on this basis.>

*As our ruling is dispositive, we need not address your remaining argument against disclosure.
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We note some of the remaining information may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the city may withhold the information you have marked under
section 552.108(a)(1) of the Government Code. The city must release the remaining
information; however, any information subject to copyright may be released only in
accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

70»;44 /C»—7

Joseph Keeney

Assistant Attorney General
Open Records Division
JDK/bw

Ref: ID# 600222

Enc. Submitted documents

c: Requestor
(w/o enclosures)



