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ATTORNEY GENERAL OF TEXAS

March 8, 2016

Mr. W. Lee Auvenshine

Deputy Superintendent

Waxahachie Independent School District
411 North Gibson Street

Waxahachie, Texas 75165

OR2016-05384
Dear Mr. Auvenshine:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 607690.

The Waxahachie Independent School District (the “district™) received a request for (1) all
e-mails sent to or from any district board member concerning a specified incident during a
specified time frame; (2) all e-mails sent to or from a named individual concerning the
specified incident or the location of the specified incident; (3) all correspondence between
the district and the University Interscholastic League concerning the specified incident; and
(4) all e-mails sent to or from a named individual concerning the specified incident during
a specified time frame. You state the district has redacted certain information pursuant to
the Family Educational Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g(a)." You
claim the submitted information is excepted from disclosure under sections 552.101,
552.111, and 552.137 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information.

'The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental or an adult student’s consent, unredacted, personally identifiable information contained in
education records for the purpose of our review in the open records ruling process under the Act. The DOE
has determined FERPA determinations must be made by the educational authority in possession of the
educational records. We have posted a copy of the letter from the DOE on the Attorney General’s website at
https://www.texasattorneygeneral.gov/files/og/20060725usdoe.pdf.

Post Office Box 12548, Austin, Texas 78711-2548 + (512) 463-2100 « www.texasattorneygeneral.gov



Mr. W. Lee Auvenshine - Page 2

Initially, you state, and we agree, some of the submitted information, which you have
marked, is not responsive to the instant request because it does not concern the specified
incident or was created after the date of the request. This ruling does not address the public
availability of any information that is not responsive to the request and the district is not
required to release such information in response to this request.” However, we find the
information you have marked as “potentially non-responsive” was sent to or from one of the
individuals named in the request and concerns the specified incident. Thus, this information
is responsive to the present request. Accordingly, we will consider your arguments against
disclosure of this information.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, we determined section 552.111 excepts from disclosure
only those internal communications that consist of advice, recommendations, opinions, and
other material reflecting the policymaking processes of the governmental body. See
ORD 615 at 5. A governmental body’s policymaking functions do not encompass routine
internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. Id.; see
also City of Garland v. Dallas Morning News, 22 S.W.3d 351, 364 (Tex. 2000)
(section 552.111 not applicable to personnel-related communications that did not involve
policymaking). A governmental body’s policymaking functions include administrative and
personnel matters of broad scope that affect the governmental body’s policy mission. See
Open Records Decision No. 631 at 3 (1995). Further, section 552.111 does not protect facts
and written observations of facts and events severable from advice, opinions, and
recommendations. Arlington Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152, 157
(Tex. App.—Austin 2001, no pet.); see ORD 615 at 5. But if factual information is so
inextricably intertwined with material involving advice, opinion, or recommendation as to
make severance of the factual data impractical, section 552.111 protects the factual
information. See Open Records Decision No. 313 at 3 (1982).

Section 552.111 can also encompass communications between a governmental body and a
third party, including a consultant or other party, with which the governmental body
establishes it has a privity of interest or common deliberative process. See Open Records
DecisionNo. 561 at 9 (1990) (section 552.111 encompasses communications with party with
which governmental body has privity of interest or common deliberative process). For

%As our ruling is dispositive, we do not address your arguments to withhold this information.
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section 552.111 to apply, the governmental body must identify the third party and explain
the nature of its relationship with the governmental body.

You state the information you have marked consists of advice, opinions, and
recommendations relating to the district’s policymaking. Upon review, we find the district
may withhold some of the information at issue, which we have marked, under
section 552.111.> However, the remaining information at issue consists of either general
administrative information that does not relate to policymaking or information that is purely
factual in nature. Thus, we find you have failed to demonstrate the remaining information
at issue is excepted under section 552.111. Accordingly, the district may not withhold the
remaining information at issue under section 552.111 of the Government Code.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This
exception encompasses information protected by other statutes, including sections 418.176
and 418.177 of the Texas Homeland Security Act (the “HSA”), chapter 418 of the
Government Code. Section 418.176 provides, in relevant part:

(a) Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to staffing requirements of an emergency response
provider, including a law enforcement agency, a fire-fighting agency,
Or an emergency services agency;

(2) relates to a tactical plan of the provider; or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers, of the provider.

Id. § 418.176(a). Section 418.177 provides:
Information is confidential if the information
(1) is collected, assembled, or maintained by or for a governmental
entity for the purpose of preventing, detecting, or investigating an act

of terrorism or related criminal activity; and

(2) relates to an assessment by or for a governmental entity, or an
assessment that is maintained by a governmental entity, of the risk or

’As our ruling is dispositive, we do not address your other arguments to withhold this information.
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vulnerability of persons or property, including critical infrastructure,
to an act of terrorism or related criminal activity.

1d §418.177. The fact that information may generally be related to emergency preparedness
does not make the information per se confidential under the provisions of the HSA.
See ORD 649 at 3. As with any confidentiality statute, a governmental body asserting these
sections must adequately explain how the responsive information falls within the scope of
the provisions. See Gov’t Code § 552.301(e)(1)(A) (governmental body must explain how
claimed exception to disclosure applies).

You assert the remaining information “relates . . . to the assessment of the potential risk of
vulnerability of persons attending basketball games and the appropriate plan of [the district]
to address such risk.” Upon review, however, we find you have failed to establish the
information at issue was collected, assembled, or maintained for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related criminal activity and
relates to the staffing requirements, relates to a tactical plan, or consists of a list or
compilation of pager or telephone numbers of an emergency response provider. Therefore,
the district may not withhold any portion of the remaining information under section 552.101
of the Government Code in conjunction with section 418.176 of the Government Code.

Further, we find you have not demonstrated the information at issue relates to an assessment
of the risk or vulnerability of persons or property, including critical infrastructure, to an act
of terrorism or related criminal activity for purposes of section418.177. Thus, you have not
demonstrated the applicability of section 418.177 to any of the remaining information.
Accordingly, the district may not withhold any of the remaining information under
section 552.101 of the Government Code in conjunction with section 418.177 of the
Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common- law
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
Under the common-law right of privacy, an individual has a right to be free from the
publicizing of private affairs in which the public has no legitimate concern. Id. at 682. In
considering whether a public citizen’s date of birth is private, the Third Court of Appeals
looked to the supreme court’s rationale in Texas Comptroller of Public Accounts v. Attorney
General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxtonv. City of Dallas, No. 03-13-00546-
CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).
The supreme court concluded public employees’ dates of birth are private under
section 552.102 of the Government Code because the employees’ privacy interest
substantially outweighed the negligible public interest in disclosure.*  Texas
Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals
concluded the privacy rights of public employees apply equally to public citizens, and thus,

*Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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public citizens’ dates of birth are also protected by common-law privacy pursuant to
section 552.101. City of Dallas, 2015 WL 3394061, at *3. Accordingly, the district must
withhold the dates of birth you have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. However, we find none of the remaining
information is highly intimate or embarrassing and of no legitimate public interest.
Therefore, the district may not withhold any of the remaining information under
section 552.101 of the Government Code on this basis.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy, which consists of two interrelated types of privacy: (1) the right to make certain
kinds of decisions independently and (2) an individual’s interest in avoiding disclosure of
personal matters. Open Records Decision No. 455 at 4 (1987). The first type protects an
individual’s autonomy within “zones of privacy” which include matters related to marriage,
procreation, contraception, family relationships, and child rearing and education. Id. The
second type of constitutional privacy requires a balancing between the individual’s privacy
interests and the public’s need to know information of public concern. Id. The scope of
information protected is narrower than that under the common law doctrine of privacy; the
information must concern the “most intimate aspects of human affairs.” Id. at 5 (citing
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the
information at issue, we find you have failed to demonstrate any portion of the remaining
information falls within the zones of privacy or implicates an individual’s privacy interests
for purposes of constitutional privacy. Therefore, the district may not withhold any of the
information at issue under section 552.101 of the Government Code on the basis of
constitutional privacy.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail addresses at issue are not of a type excluded by subsection (c).
Therefore, the district must withhold the personal e-mail addresses you have marked under
section 552.137 of the Government Code, unless the owners affirmatively consent to their .
public disclosure.

In summary, the district may withhold the information we have marked under
section 552.111 of the Government Code. The district must withhold the dates of birth you
have marked under section 552.101 of the Government Code in conjunction with common-
law privacy. The district must withhold the personal e-mail addresses you have marked
under section 552.137 of the Government Code, unless the owners affirmatively consent to
their public disclosure. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Brian E. B ger2/

Assistant Attorney General
Open Records Division
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