
KEN PAXTON 
,.\.TT ORNFY GENE RAL O F TEXAS 

March 15, 2016 

Mr. J. Eric Magee 
Counsel for the County of Victoria 
Allison, Bass & Magee, L.L.P. 
402 West 12th Street 
Austin, Texas 78701 

Dear Mr. Magee: 

OR2016-05987 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 601469. 

The Office of the Victoria County Judge's Office (the "county"), which you represent, 
received a request for information regarding two former named jailers. You claim the 
submitted information is excepted from disclosure under sections 552.101 , 552.102, 552.111 , 
552.117, 552.130, 552.136, and 552.137 of the Government Code. 1 We have considered the 
exceptions you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov' t 
Code§ 552.101. Section 552.101 of the Government Code encompasses section 6103(a) of 
title 26 of the United States Code, which makes tax return information confidential. 
See Attorney General Opinion H-127 4 (1978) (tax returns); Open Records Decision No. 600 
(1992) (W-4 forms) . Section 6103(b) defines the term "return information" as follows: 

a taxpayer's identity, the nature, source, or amount of his income, payments, 
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax 
liability, tax withheld, deficiencies, overassessments, or tax payments, ... or 

1Although you also raise section 552.1175 of the Government Code, we note section 552 .117 is the 
proper exception to raise for information held in an employment context. 
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any other data, received by, recorded by, prepared by, furnished to, or 
collected by the Secretary [of the Treasury] with respect to a return or with 
respect to the determination of the existence, or possible existence of 
liability ... for any tax, penalty, interest, fine, forfeiture, or other imposition, 
or offense[.] 

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term "return information" 
expansively to include any information gathered by the Internal Revenue Service 
regarding a taxpayer's liability under title 26 of the United States Code. See Mallas v. 
Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), afj"d in part, 993 F.2d 1111 (4th Cir. 1993). 
Upon review, we find the submitted W-4 forms constitute confidential tax return information 
under section 6103(a). Accordingly, the county must withhold the submitted W-4 forms, 
which we have marked, pursuant to section 552.101 of the Government Code in conjunction 
with section 6103(a) of title 26 of the United States Code.2 

Section 552.101 of the Government Code also encompasses section 1324a of title 8 of the 
United States Code. Section 1324a governs I-9 forms and their related documents. This 
section provides an I-9 form and "any information contained in or appended to such form, 
may not be used for purposes other than for enforcement of this chapter" and for 
enforcement of other federal statutes governing crime and criminal investigations. See 8 
U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). Thus, the county must withhold the 
submitted I-9 forms and attachments, which we have marked, under section 552.101 of the 
Government Code in conjunction with section 1324a of title 8 of the United States Code.3 

See 8 U.S.C. § 1324a(b)(l)(B)-(D); 8 C.F.R. § 274a.2(b)(l)(v)(A)-(C). 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. The types ofinformation considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. We note, however, the public generally has a legitimate interest in 
information that relates to public employment and public employees. See Open Records 
Decision Nos. 542 (1990), 4 70 at 4 (1987) (public has legitimate interest in job qualifications 
and performance of public employees), 444 at 5-6 (1986) (public has legitimate interest 
in knowing reasons for dismissal, demotion, promotion, or resignation or public 
employees), 432 at 2 (1984) (scope of public employee privacy is narrow). This office has 
found personal financial information not relating to a financial transaction between an 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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individual and a governmental body is generally highly intimate or embarrassing. 
See Open Records Decision Nos. 523 (1989) (common-law privacy protects credit reports, 
financial statements, and other personal financial information), 373 (1983) (sources of 
income not related to financial transaction between individual and governmental body 
protected under common-law privacy). 

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), the court 
addressed the applicability of the common-law privacy doctrine to files of an investigation 
of allegations of sexual harassment. We note, however, the ruling in Ellen was applicable 
to investigations involving sexual harassment in the workplace. Upon review, we find the 
information at issue does not constitute a sexual harassment investigation in the employment 
context of the county for purposes of Ellen. Accordingly, we conclude the ruling in Ellen 
is not applicable in this situation, and the county may not withhold any portion of the 
information at issue under section 552.101 of the Government Code on that basis. However, 
we find some of the information at issue satisfies the standard articulated by the Texas 
Supreme Court in Industrial Foundation. Accordingly, the county must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with common-law privacy.4 However, we find the county failed to demonstrate the 
remaining information you have marked is highly intimate or embarrassing and of no 
legitimate public interest. Thus, the county may not withhold the remaining information 
under section 552.l 01 in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.l 02(a). You assert the privacy analysis under 
section 552.102(a) is the same as the common-law privacy test under section 552.101 of the 
Government Code, which is discussed above. See Indus. Found. , 540 S.W.2d at 685. In 
Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 
(Tex. App.-Austin 1983, writ ref d n.r.e. ), the court of appeals ruled the privacy test under 
section 552.102( a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court has expressly disagreed with Hubert's interpretation of section 552.102( a), 
and held the privacy standard under section 552.102(a) differs from the Industrial 
Foundation test under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney 
Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The Supreme Court also considered the 
applicability of section 552.102(a) and held it excepts from disclosure the dates of birth of 
state employees in the payroll database of the Texas Comptroller of Public Accounts. 
See id. at 348. Upon review, we find the county must withhold the dates of birth you have 
marked, and the additional date of birth we have marked, under section 552.102(a) of the 
Government Code. However, we find you have failed to demonstrate the applicability of 
section 5 52.102( a) to any of the remaining information, and the county may not withhold any 
of the remaining information on this basis. 

4As our ruling is dispositive for this information, we need not address your remaining argument against 
disclosure section 603.4 of title 20 of the Code of Federal Regulations. 
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Section 552.111 of the Government Code excepts from disclosure "[a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" Gov't Code § 552.111. This exception encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
of San Antonio, 630 S.W.2d 391 , 394 (Tex. App.-San Antonio 1982, writ refd n.r.e.); 
Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, we determined section 552.111 excepts from disclosure 
only those internal communications that consist of advice, recommendations, opinions, and 
other material reflecting the policymaking processes of the governmental body. 
See ORD 615 at 5. A governmental body' s policymaking functions do not encompass 
routine internal administrative or personnel matters, and disclosure of information 
about such matters will not inhibit free discussion of policy issues among agency personnel. 
Id; see also City of Garland v. Dallas Morning News, 22 S.W.3d 351, 364 (Tex. 2000) 
(section 552.111 not applicable to personnel-related communications that did not involve 
policymaking). A governmental body's policymaking functions include administrative and 
personnel matters of broad scope that affect the governmental body' s policy mission. 
See Open Records Decision No. 631 at 3 ( 1995). Further, section 552.111 does not protect 
facts and written observations of facts and events severable from advice, opinions, and 
recommendations. Arlington Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152, 157 
(Tex. App.-Austin 2001 , no pet.) ; see ORD 615 at 5. But, if factual information is so 
inextricably intertwined with material involving advice, opinion, or recommendation as to 
make severance of the factual data impractical, section 552.111 protects the factual 
information. See Open Records Decision No. 313 at 3 (1982). 

The county asserts some of the information at issue is protected under section 552.111 of the 
Government Code. However, we note the information at issue pertains to personnel matters 
concerning one of the named individual. The county has not demonstrated this information 
involves policymaking pertaining to personnel matters of a broad scope. Therefore, the 
county may not withhold any of the information at issue under section 552.111 of the 
Government Code. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former officials or employees of a governmental body who 
request that this information be kept confidential under section 552.024 of the Government 
Code. Gov' t Code § 552.117(a)(l ). Section 552.117 is applicable to cellular telephone 
numbers, provided the cellular telephone service is not paid for by a governmental body. See 
Open Records Decision No. 506 at 5-6 (1988) (statutory predecessor to section 552.117 not 
applicable to cellular telephone numbers provided and paid for by governmental body and 
intended for official use). Whether a particular piece of information is protected by 
section 552.117 must be determined at the time the request for it is made. See Open Records 
Decision No. 530 at 5 (1989). Therefore, the county may only withhold information under 



Mr. J. Eric Magee - Page 5 

section 552.117 on behalf of a current or former official or employee who made a request for 
confidentiality under section 552.024 prior to the date on which the request for this 
information was made. The submitted information includes the election forms completed 
by the individuals whose information is at issue and reflects the individuals timely elected 
to keep their information confidential. Accordingly, with the exception of the information 
we have marked for release, the county must withhold the information you have marked and 
we have marked under section 552.117(a)(l) of the Government Code, provided the cellular 
telephone service is not paid for by a governmental body. However, we find the information 
we have marked for release is not confidential under section 552.117(a)(l), and the county 
may not withhold any of it on that basis. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or a personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. Gov't Code§ 552.130. Upon review, we find the county must 
withhold the information you have marked under section 552.130 of the Government Code. 

Section 552.13 7 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See id.§ 552.137(a)-(c). The 
e-mail addresses at issue are not excluded by subsection (c). Therefore, the county must 
withhold the personal e-mail addresses you have marked under section 552.137 of the 
Government Code, unless the owners affirmatively consent to their public disclosure. 

In summary, the county must withhold: (1) the W-4 forms we have marked pursuant to 
section 552.101 of the Government Code in conjunction with section 6103(a) oftitle 26 of 
the United States Code; (2) the 1-9 forms and attachments we have marked under 
section 552.101 of the Government Code in conjunction with section 1324a oftitle 8 of the 
United States Code; (3) the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy; (4) the dates of birth you have 
marked and we have marked under section 552.102(a) of the Government Code; (5) the 
information you have marked and we have marked under section 552.l 17(a)(l) of the 
Government Code, except for the information we have marked for release; however, the 
county may only withhold the marked cellular telephone numbers if the cellular telephone 
service is not paid for by a governmental body; ( 6) the information you have marked under 
section 552.130 of the Government Code; (7) the personal e-mail addresses you have marked 
under section 552.137 of the Government Code, unless the owners affirmatively consent to 
their public disclosure. The county must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
or! ruling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~ ~arn4 
Britni Ramirez ~ 
Assistant Attorney General 
Open Records Division 

BR/bhf 

Ref: ID# 601469 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


