
KEN PAXTON 
ATTORNEY GENl·RAL OF TEXAS 

June 17, 2016 

Ms. Holly C. Lytle 
Assistant County Attorney 
El Paso County Attorney's Office 
500 East San Antonio, Room 503 
El Paso, Texas 79901 

Dear Ms. Lytle: 

OR2016-13860 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 616127 (File No. 0131-16-PI). 

The El Paso County Sheriff's Office (the "sheriff's office") received a request for 
information pertaining to a former deputy, including a specified internal affairs investigation. 
You state the sheriff's office has released some information. You claim some of the 
submitted information is excepted from disclosure under sections 552.101 and 552.102 of 
the Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses information made confidential by statute, 
such as the Medical Practice Act ("MP A"), subtitle B of title 3 of the Occupations Code, 
which governs release of medical records. See Occ. Code § § 151. 001-168 .202. Section 
159.002 of the MPA provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id.§ 159.002(a)-(c). Information that is subject to the MPA includes both medical records 
and information obtained from those medical records. See id. §§ 159.002, .004; Open 
Records Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 3 70 (1983), 343 
(1982). The information you seek to withhold consists of the drug test results of the former 
deputy. Section 159.001 of the MPA defines a "patient" as "a person who, to receive 
medical care, consults with or is seen by a physician." Occ. Code§ 159.001(3). Because the 
former deputy did not receive medical care in the administration of the drug test, this 
individual is not a patient for purposes of section 159.002. Accordingly, the sheriffs office 
may not withhold the information at issue under section 552.101 of the Government Code 
on that basis. 

Section 552.101 ofthe Government Code also encompasses section 181.006 of the Health 
and Safety Code. Section 181.006 states that: 

For a covered entity that is a governmental unit, an individual ' s protected 
health information: 

(1) includes any information that reflects that an individual received 
health care from the covered entity; and 

(2) is not public information and is not subject to disclosure under 
[the Act] . 

Health & Safety Code § 181.006. Section 181.001 (b )(2) defines"[ c ]overed entity," in part, 
as "any person who: 

(A) for commercial, financial , or professional gain, monetary fees, or dues, 
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part, 
and with real or constructive knowledge, in the practice of assembling, 
collecting, analyzing, using, evaluating, storing, or transmitting protected 
health information. The term includes a business associate, health care payer, 
governmental unit, information or computer management entity, school, 
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health researcher, health care facility, clinic, health care provider, or person 
who maintains an Internet site[.] 

Id. § 181.001(b)(2)(A). You do not inform us the sheriffs office is a covered entity for 
purposes of section 181. 006 of the Health and Safety Code. Thus, we find you have failed 
to demonstrate any of the submitted information is subject to section 181.006 of the Health 
and Safety Code, and the sheriffs office may not withhold it under section 552.101 of the 
Government Code on that basis. 

Section 552.101 of the Government also encompasses the doctrine of common-law privacy, 
which protects information that is (1) highly intimate or embarrassing, the publication of 
which would be highly objectionable to a reasonable person, and (2) not of legitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S. W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be satisfied. Id. at 681-82. Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. 
at 683. We note the public generally has a legitimate interest in information that relates to 
public employment and public employees. See Open Records Decisions Nos. 562 at 10 
(1990) (personnel file information does not involve most intimate aspects of human affairs, 
but in fact touches on matters of legitimate public concern), 542 (1990), 4 70 at 4 (1987) 
(public has legitimate interest in job qualifications and performance of public 
employees), 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for 
dismissal, demotion, promotion, or resignation of public employees). Upon review, we find 
there is a legitimate public interest in the information at issue. Therefore, the sheriffs office 
may not withhold any of the submitted information under section 552.101 of the Government 
Code in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy[.]" Gov't Code § 552.102(a). We understand you to assert the privacy 
analysis under section 552.102(a) is the same as the common-law privacy test under 
section 552.101 of the Government Code, which is discussed above. See Indus. Found., 540 
S.W.2d at 685. InHubertv. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 
(Tex. App.- Austin 1983, writ ref d n.r.e.), the court of appeals ruled the privacy test under 
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court expressly disagreed with Hubert's interpretation of section 552.102(a), and 
held the privacy standard under section 552.102(a) differs from the Industrial Foundation 
test under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of 
Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court also considered the applicability of 
section 552.102(a) and held it excepts from disclosure the dates of birth of state employees 
in the payroll database of the Texas Comptroller of Public Accounts. See id. at 348. Upon 
review, we find no portion of the submitted information is subject to section 552.102(a) of 
the Government Code, and the sheriffs office may not withhold any ofit on that basis. The 
sheriffs office must release the submitted information. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Sean Nottingham 
Assistant Attorney General 
Open Records Division 

SN/akg 

Ref: ID# 616127 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


