
KEN PAXTON 
ATTORNEY GENERA L 01:' TEXAS 

August 1, 2016 

Mr. James T. Jeffrey, Jr. 
Counsel for the City of Dalworthington Gardens 
Law Offices of Jim Jeffrey 
2214 Park Springs Boulevard 
Arlington, Tex as 76013 

Dear Mr. Jeffrey, Jr.: 

OR2016-17175 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 620742. 

The City of Dalworthington Gardens (the "city"), which you represent, received a request 
for specified information pertaining to the requestor. You claim portions of the submitted 
information are excepted from disclosure under sections 552.101, 552.103, and 552.107 of 
the Government Code. 1 We have considered the exceptions you claim and reviewed the 
submitted information. 

1 Although you raise section 552.10 I of the Government Code in conjunction with section 552.107 of 
the Government Code and rule 503 of the Texas Rules of Evidence, this office has concluded section 552.10 I 
does not encompass other exceptions found in the Act or discovery privileges. See Open Records Decision Nos. 
676 at 1-2 (2002), 575 at 2 (1990). Additionally, although you also raise rule 503 of the Texas Rules of 
Evidence, we note section 552.107 of the Government Code is the proper exception to raise when asserting the 
attorney-client privilege for information not subject to section 552.022 of the Government Code. See ORD 676 
at 1-2. You also raise informer' s privilege under Texas Rule of Evidence 508. The Texas Supreme Court has 
held that " [t]he Texas Rules of Civil Procedure and Texas Rules of Evidence are ' other law' within the meaning 
of section 552.022 [ofthe Government Code]." See In re City of Georgetown, 53 S.W.3d 328 (Tex. 200 1). 
In this instance, however, section 552.022 is not applicable. Therefore, we will address your arguments under 
the common-law informer's privilege. 
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Initially, we note some of the submitted information, which we have marked, is not 
responsive to the instant request because it consists of the request for information or was 
created after the city received the request for information. This ruling does not address the 
public availability of the non-responsive information, which we have marked, and the city 
need not release it in response to the request. 

Section 552.l 03 of the Government Code provides in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person' s office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov' t Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation was 
pending or reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found. , 958 S.W.2d479, 481 (Tex. App.-Austin 1997, orig. proceeding); 
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ ref'd n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must 
meet both prongs of this test for information to be excepted under section 552.103(a). 

To establish that litigation is reasonably anticipated, a governmental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
anticipated must be determined on a case-by-case basis. Id. at 4. Concrete evidence to 
support a claim that litigation is reasonably anticipated may include, for example, the 
governmental body's receipt of a letter containing a specific threat to sue the governmental 
body from an attorney for a potential opposing party. Open Records Decision No. 555 
(1990); see Open Records Decision No. 518 at 5 ( 1989) (litigation must be "realistically 
contemplated"). On the other hand, this office has determined that if an individual publicly 
threatens to bring suit against a governmental body, but does not actually take objective steps 
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toward filing suit, litigation is not reasonably anticipated. See Open Records Decision 
No. 33 1 (1982). 

In this instance, you contend litigation was anticipated because the requestor resigned and 
then rescinded his resignation and then filed an open records request for information 
pertaining to himself. Further, you state the requestor filed an application for unemployment 
benefits, and the city's contested response to the application for unemployment benefits is 
pending. However, the requestor filed for unemployment benefits after the present request 
was received by the city. Upon review, we find you have not demonstrated any party had 
taken any concrete steps toward initiating litigation involving the city as of the date of the 
request. Thus, you have failed to demonstrate that the city reasonably anticipated litigation 
at the time the district received the request. See Gov't Code § 552.103( c ). Accordingly, we 
conclude none of the responsive information may be withheld under section 552.103 of the 
Government Code. 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. ORD 676 at 6-7. First, a governmental body 
must demonstrate that the information constitutes or documents a communication. Id. at 7. 
Second, the communication must have been made "to facilitate the rendition of professional 
legal services" to the client governmental body. TEX. R. Evm. 503(b)(l). The privilege 
does not apply when an attorney or representative is involved in some capacity other than 
that of providing or facilitating professional legal services to the client governmental body. 
In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.- Texarkana 1999, orig. 
proceeding) (attorney-client privilege does not apply if attorney acting in a capacity other 
than that of attorney). Governmental attorneys often act in capacities other than that of 
professional legal counsel, such as administrators, investigators, or managers. Thus, the 
mere fact that a communication involves an attorney for the government does not 
demonstrate this element. Third, the privilege applies only to communications between or 
among clients, client representatives, lawyers, and lawyer representatives. TEX. R. 
Evm . 503(b)(l)(A), (B), (C), (D), (E). Thus, a governmental body must inform this office 
of the identities and capacities of the individuals to whom each communication at issue has 
been made. Lastly, the attorney-client privilege applies only to a confidential 
communication, id. 503(b )(1 ), meaning it was "not intended to be disclosed to third persons 
other than those: (A) to whom disclosure is made to further the rendition of professional 
legal services to the client; or (B) reasonably necessary to transmit the communication." 
Id. 503(a)(5). Whether a communication meets this definition depends on the intent of the 
parties involved at the time the information was communicated. Osborne v. Johnson, 954 
S. W.2d 180, 184 (Tex. App.- Waco 1997, orig. proceeding). Moreover, because the client 
may elect to waive the privilege at any time, a governmental body must explain that the 
confidentiality of a communication has been maintained. Section 552. 107(1) generally 
excepts an entire communication that is demonstrated to be protected by the attorney-client 
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privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922 
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts 
contained therein). 

The city states the responsive information it has indicated consists of communications sent 
between attorneys for the city and city employees and officials. The city states the 
communications at issue were made for the purpose of facilitating the rendition of 
professional legal services to the city and these communications have remained confidential. 
Upon review, we find the city has demonstrated the applicability of the attorney-client 
privilege to the responsive information you have indicated. Thus, the city may withhold the 
responsive information you have indicated under section 552.107(1) of the Government 
Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory; or by judicial decision." Gov't 
Code § 552.101. Section 552.101 of the Government Code encompasses the Americans 
with Disabilities Act (the "ADA"). See 42 U.S.C. 12101 et seq. Title I of the ADA 
provides that information about the medical conditions and medical histories of applicants 
or employees must be (1) collected and maintained on separate forms, (2) kept in separate 
medical files, and (3) treated as a confidential medical record. Information obtained in the 
course of a "fitness for duty examination" conducted to determine whether an employee is 
still able to perform the essential functions of his or her job is to be treated as a confidential 
medical record as well. See 29 C.F.R. § 1630.14(c); see also Open Records Decision 
No. 641 (1996). Furthermore, the federal Equal Employment Opportunity Commission (the 
"EEOC") has determined that medical information for the purposes of the ADA includes 
"specific information about an individual' s disability and related functional limitations, as 
well as general statements that an individual has a disability or that an ADA reasonable 
accommodation has been provided for a particular individual." See Letter from Ellen J. 
Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel, National 
Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations define "disability" for the 
purposes of the ADA as "(1) a physical or mental impairment that substantially limits one 
or more of the major life activities of the individual; (2) a record of such an impairment; or 
(3) being regarded as having such an impairment." 29 C.F.R. § 1630.2(g). The regulations 
further provide that physical or mental impairment means: (1) any physiological disorder, 
or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the 
following body systems: neurological, musculoskeletal, special sense organs, respiratory 
(including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and 
lymphatic, skin, and endocrine; or (2) any mental or psychological disorder, such as mental 
retardation, organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. See id. § 1630.2(h). Upon review, we find the information we have marked is 
confidential under the ADA and the city must withhold such information under 
section 552.101 of the Government Code. 
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Section 552.101 of the Government Code also encompasses the common-law informer' s 
privilege, which Texas courts have long recognized. See Aguilar v. State , 444 
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer' s privilege protects from disclosure 
the identities of persons who report activities over which the governmental body has criminal 
or quasi-criminal law-enforcement authority, provided the subject of the information does 
not already know the informer' s identity. See Open Records Decision No. 208 at 1-2 (1978). 
The informer' s privilege protects the identities of individuals who report violations of 
statutes to the police or similar law-enforcement agencies, as well as those who report 
violations of statutes with civil or criminal penalties to "administrative officials having a 
duty of inspection or of law enforcement within their particular spheres." Open Records 
Decision No. 279 at 1-2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common 
Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be ofa violation of 
a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4 (1988). 
However, individuals who provide information in the course of an investigation are not 
informants for the purposes of claiming the informer' s privilege. The privilege excepts the 
informer' s statement only to the extent necessary to protect that informer' s identity. Open 
Records Decision No. 549 at 5 (1990). We note the informer' s privilege does not apply 
where the informant' s identity is known to the individual who is the subject of the complaint. 
See Open Records Decision No. 208 at 1-2 (1978). Upon review, we find you have failed 
to demonstrate any portion of the remaining information you have indicated consists of the 
identifying information of an individual who reported a criminal violation to the city for 
purposes of the informer' s privilege. Accordingly, the city may not withhold the remaining 
information you have indicated under section 552.101 on that basis. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver' s license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release.2 See Gov ' t Code§ 552.130(a). Accordingly, the city must 
withhold the motor vehicle record information we have marked under section 552.130 of the 
Government Code. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The 
e-mail address at issue is not of a type excluded by subsection ( c ). Therefore, the city must 
withhold the personal e-mail address we have marked under section 552.137 of the 
Government Code, unless the owner affirmatively consents to its public disclosure. 

2 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Ns. 481 ( 1987), 480 
( 1987), 4 70 ( 1987). 
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In summary, the city may withhold the responsive information you have indicated under 
section 552.107(1) of the Government Code. The city must withhold the information we 
have marked under section 552.101 of the Government Code in conjunction with the ADA. 
The city must withhold the motor vehicle record information we have marked under 
section 552.130 of the Government Code. The city must withhold the e-mail address we have 
marked under section 552.137 of the Government Code, unless the owner affirmatively 
consists to its public disclosure. The city must release the remaining responsive information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General 's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

~w 
Ellen Webking 
Assistant Attorney General 
Open Records Division 

EW/bw 

Ref: ID# 620742 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


